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Reply Comments of Gregory M. Schmidt, Vice President- 
New Devel nt isi 

At last month’s hearings, much of the discussion centered on whether or 
not the Copyright Office should recommend a change in the objective standard setting 
forth the territorial, or "white area," restrictions of the Satellite Home Viewer Act. As I 
discussed in my original comments and at the hearing, we do not believe that any change 
is warranted or advisable. 

To the contrary, if any amendment is to be made, it should be to limit 
further the narrow compulsory license afforded by the Satellite Home Viewer Act. In 
this respect, we have two specific recommendations: (1) satellite carriers should not be 
permitted to continue to offer multiple network services to "unserved" households and 
(2) the carriers should be precluded from inserting advertisements into the network 
programming they offer. 

As is clear both from the text of the Satellite Home Viewer Act and its 
legislative history, the compulsory license was created to provide a lifeline service to 


those households that truly do not have access to network services -- typically those in 


-2- 
remote rural areas. The idea was that these "unserved" households should have the same 
viewing options as others -- not more, not less. 

Far from simply offering network services to provide equal access, the 
satellite carriers have featured in their marketing materials the advantages of receiving 
multiple network services. For example, PrimeTime 24, which sells packages of East 
and West Coast network services, actively promotes the benefits of subscribing to both -- 
most notably, time-shifting and additional sports programming. Indeed, its 
advertisements trumpet the advantage of being able to choose when to watch a favorite 
network program and the availability of more sports, such as NFL football, whose game 
broadcasts are regionalized so that network affiliates in different parts of the country 
broadcast different games. Needless to say, as the record so clearly demonstrates, it is 
this availability of time-shifting programs and out-of-market sports which is most 
appealing to ineligible households and which has been the driving force for the rampant 
illegality of PrimeTime 24’s subscription practices. 

There is, then, no basis for providing a windfall of viewing options to 
unserved households, over and above the intent of Congress to provide equal access to 
network services. And especially where doing so has created the unconscionable 
situation where the vast majority of PrimeTime 24 subscribers are ineligible. 

Similarly, the ability of the satellite carriers to substitute alternative 
advertising in the local signals is wholly inconsistent with the basic concept of a 
compulsory license given to passive retransmitters of local broadcast signals. It is true 


that this original concept has wrongly been undercut in the context of the cable 


-3- 

compulsory license by the only court to decide this issue, see Hubbard v. Southern 
Satellite Systems, Inc., (8th Cir. 1985). It is far more flagrantly inappropriate, 
however, in the context of the even-more-limited satellite compulsory license, where it 
provides a powerful additional incentive to maximize subscribers and to ignore the law 
in doing so. 

Therefore, any amendment to the Satellite Home Viewer Act should be to 
clarify (1) that "unserved" households may subscribe only to one service per network 
(and only in the same or, alternatively, the most proximate time zone) and (2) that 
satellite carriers may not alter the retransmitted programming in any way, including by 


inserting advertisements. 
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SUMMARY 


St. Croix Cable TV, through counsel, submits these Reply Comments to address the 


following two questions raised during and after the May hearings: 


Question: 


Answer. 


Question: 


Answer. 


Does the Copyright Office have the authority to implement § 111 
in a matter that reduces unreasonably high copyright burdens on smaller 
market SA3 filers? 


Yes. Congress vested authority in the Office to interpret and 
implement § 111. The courts have recognized the Office’s authority to 
promulgate reasonable rules to fairly administer § 111. The Office itself 
has promulgated rules that show its evolving interpretation of § 111. 


. This 
is a question of interpreting and administering § 111 to alleviate one 
unintended and unreasonable regulatory consequence: Smaller market 
SA3 filers are paying 385% more in compulsory license fee than identical 
systems in major markets. 


The Office can act now to initiate the process to adjust its rules. 
If the Office does not do so because of its jurisdictional concern, St. Croix 
Cable asks the Office to submit the question directly to the Senate 
Judiciary Commission. 


What reforms would enable the Office to dispense with calculating 
payments based on the old FCC distant signal rules? 


The Office should focus its reform efforts on fixing the unintended 
and unreasonable consequences in the current compulsory license regime. 
This will require fine-tuning, not an overhaul. Specifically, the Office 
should correct the disparate treatment of smaller market systems resulting 
from the current application of pre-1980 market quota rules. To do this, 
the Office should: 


a. Remove the market quota restrictions for systems outside 
the 48 contiguous states; and 


b. Establish regulatory and financial parity between markets 


by allowing all cable systems to carry three independents 
as permitted signals. 


I. INTRODUCTION 

The Copyright Office states that it does not have the authority to fix the disparate burdens 
imposed on smaller market SA3 filers. The Copyright Office thus offers three choices to 
systems like St. Croix Cable: (1) continue paying nearly 400% more in compulsory license fees 
than identical cable systems serving major markets or Puerto Rico; (2) wait until 2000 and pay 
to take a "rate change" case to a CARP; (3) lobby Congress for a change in § 111. Any of 
these choices would foist substantial, and in most cases insurmountable, financial burdens on 
small cable systems and their customers. 

To this, St. Croix replies as follows: Copyright Office, have courage. You do have the 
authority. Do the right thing. Initiate action now. Alleviate the unnecessary and unreasonable 
copyright burdens on smailer market cable systems. 

We elaborate below. 


Il. THE COPYRIGHT OFFICE CAN TAKE ACTION NOW TO RELIEVE THE 
DISPARATE COPYRIGHT BURDENS ON SMALLER MARKET CABLE 
SYSTEMS. 


A. The Copyright Office has authority to fix the problem described by St. Croix 
Cable. 


The Copyright Office can take responsibility for the issues raised by St. Croix Cable. 
Congress charged the Office with administering § 111. With that responsibility came the 
authority to promulgate rules that implement the statute consistent with congressional intent. 
This authority includes making adjustments to the rules to avoid unintended and unfair 
consequences, like the disparate copyright burdens currently imposed on small market SA3- 
filers. The courts have recognized this authority. The Copyright Office itself has recognized 


this authority and initiated rule changes to adjust the compulsory license system. No one 


l 


contends that Congress intended smaller market SA3 filers to pay nearly 400% more in 
compulsory license fees. No one asserts that this result is fair. The Office can rectify the 
problem. 
Federal courts have repeatedly supported the Copyright Office’s authority to fairly 
interpret and implement § 111. Consider the following: 
On congressional intent underlying § 111: 
Congress’ broad purpose was thus to approximate ideal market conditions more 
Closely than would either the Teleprompter or individual negotiation models; the 
compulsory license would allow the retransmission of signals for which cable 
systems would not negotiate because of high transaction costs, and the owners of 
copyrights for non-network programs carried on cable systems far from the 
original area of broadcast - who could not receive full value out of advertising 


revenues - would receive compensation out of the fees paid by the systems.' 


On Copyright Office authority: 


are therefore due the same deference giving those of any other agency.’ 


On fixing implementation problems: 


When Congress delegates a function to an agency, we believe that an important 
element of congressional purpose is that the functions be carried out sensibly and 
a ge = = it can only legislate, not or gpa wit 


ot 


problems that arise during implementation, so long as those responses are not 


inconsistent with congressional intent.’ 


‘Cablevision Systems Development v. Motion Picture Ass'n. of America, Inc., 836 F.2d 599, 
603 (D.C. Cir. 1988), citing Teleprompter Corp. v. CBS, 415 U.S. 394 ( 1974). 


"Jd. at 610 (emphasis added). 
‘Id. at 612 (emphasis added). 
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On the Copyright Office’s earlier assertions of authority: 


On balance, however, we conclude that the Office did see itself as having the 
authority to issue regulations and did make “a confident interpretation of the 
statute. "* 


On the Office’s imposition of interest charges: 


late payments. In short, once the Office decided to address the question of 
interest, the statute did not require it to do so in a retroactive adjudication. . 


** * 


Because the statute did not command either course, the agency was free 
to proceed by rulemaking or adjudication in its sound discretion under the 
Supreme Court’s second Chenery decision.° 


In short, the Office has the authority to interpret and administer § 111 in a manner that 
furthers congressional intent to fairly compensate copyright owners while minimizing transaction 
costs. The Office has exercised this authority before on issues that impact compulsory license 
payments. The Office changed its rules to require interest on late payments. After that, timely 
filers paid less than late filers. Later, the Office established a specialty station registration 
procedure. If an erstwhile distant specialty station failed to submit an affidavit, then the cable 
operator might face an additional 3.75% fees where it had not in the past. 
These actions impacted the magnitude of compulsory license payments, not compulsory 
license rates. St. Croix Cable seeks the same type of adjustment. 
Against the backdrop of this activity, the Office now declines to address the problem 


‘id. at 609. 


‘MPAA v. Oman, 969 F.2d 1154, 1156 (D.C. Cir. 1992) (emphasis added), citing SEC v. 
Chenery Corp., 332 U.S. 194, 202-03 (1947). 


3 


il 


raised by St. Croix Cable. The Office asserts that it does not have the authority. This assertion 
conflicts with the intent of § 111, judicial acknowledgement of the Office’s authority, and past 
changes by a seemingly more activist Copyright Office. If doubt remains, the Office need only 
consult ihe record of this proceeding. Among the widely diverse and often sharply contenticus 


comments and testimony, no disagreement exists on one issue: Congress did not intend § 111 


. No commenter demands that this result 


continue. No commenter asserts that the Office cannot touch this issue. The record of this 
proceeding should encourage the Office to take heart and fix this problem. 

B. St. Croix Cable is not asking for a rate change. 

St. Croix Cable seeks relief from disparate burdens caused by the current application of 
§ 111, disparate burdens not intended by Congress. The Office appears to characterize this as 
an ad hoc request for a rate change. During the hearings, Mr. Cassler inquired if St. Croix 
Cable had taken this issue to the CARP in 1995.° Similarly, in a letter to Congresswoman 
Christian-Green, the Office reiterated that it cannot help St. Croix Cable because “the Copyright 
Office does not have the authority under the law to change any of the rates."’ St. Croix Cable 
acknowledges that § 801 provides for rate changes through a CARP. But viewing this issue as 
a rate change request misses the point. The issue is fair implementation of § 111 consistent with 


congressional intent. That is the responsibility of the Copyright Office, not a CARP. 


“See May 7 Transcript, afternoon session, p. 474 (exhibit 1). 


"See May 12, 1997 letter to Congresswoman Christian-Green from Marilyn Kretsinger, 
Assistant General Counsel (exhibit 2). 
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St. Croix Cable does not ask for a change to the fee on non-permitted distant signals. 
St. Croix Cable asks for regulatory and financial parity with cable systems serving larger 
markets. St. Croix Cable and other smaller market SA3 filers should not be penalized solely 
because they serve smaller markets. Neither the Copyright Office nor any commenter in this 
proceeding has identified a single statement of congressional intent or policy that supports 
continuation of this disparate treatment. 

St. Croix Cable also asks for recognition of the unique circumstances of cable systems 
outside the 48 contiguous states. The Office’s specialty station policy already recognizes the 
unique circumstances of Puerto Rico and allows it to carry all distant independents with no 
3.75% fee. To fairly implement § 111, the Copyright Office can adjust its rules to do the same 
for the U.S. Virgin Islands and the handful of other systems outside the 48 contiguous states. 

At a minimum, the Office can initiate a rulemaking on these questions. 


C. If the Copyright Office declines to take action due to a perceived lack of 
authority, then submit the question to Congress. 


If the Office does not act on this problem because of concerns about its authority, - St. 
Croix Cable asks the Office to send the precise question to the Senate Judiciary Committee. The 
Office’s report can deal squarely with the jurisdictional disagreement as follows: 


At least one commenter, St. Croix Cable, a small cable system, asks the Office 
to change its rules to allow smaller market cable systems to carry as permitted 
signals the same number of distant independent stations as major market cable 
systems. Alternatively, St. Croix Cable asks the Office to change its rules to 
permit cable systems outside the contiguous 48 states to carry any number of 
distant independent stations as permitted signals because of the limited availability 
of broadcast signals in these markets. 

St. Croix Cable contends that it must pay 385% more in compulsory license fees 
than an identical system located in a major market like Miami. St. Croix Cable 
claims that this is an unfair and intended consequence of § 111. Finally, St. 
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Croix Cable contends that the Office has the authority under § 111 and 

interpretive case law to amend its rules to alleviate disparate copyright burdens 

on smaller market cable operators. 

The Office does not believe that it has the authority to initiate the changes 

requested by St. Croix Cable. St. Croix Cable has asked the Office to seek from 

Congress clarification on this question. 

In short, St. Croix Cable asks that the Office fairly present our disagreement over the 
Office's authority to Senator Hatch. Possibly some guidance will follow. 
lil. CONCLUSION 

This docket provides the Copyright Office with a critical opportunity to rectify the 
disparate copyright burdens imposed on certain smaller market cable systems. Continued 
application of pre-1980 market quota rules imposes inordinately high copyright costs on cable 
systems like St. Croix. Congress did not intend this result with Section 111. 


The Copyright Office should act now to change its rules to allow smaller market cable 


systems to carry additional permitted independents. 


Eric E. Breisach 


Howard & Howard 

222 North Washington Square 
Suite 500 

Lansing, MI 48933 

(517) 485-1483 


Attorneys for 
June 13, 1997 St. Croix Cable TV 
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Exhibit 1 
474 


And that’s why the must carry and the 
elimination of the compulsory license cannot -- you 
cannot eliminate the compulsory license and maintain 
must carry because it creates overwhelming disparity 
in bargaining power. 

MR. CASSLER: Next question for Mr. 
Cinnamon. 

Did your cable system consider at all 


requesting the CARP in 1995 to make an adjustment in 


the 3.75 rate for small systems? E. 


MR. CINNAMON: We have considered several 
ways to come at this problem. That is not one of 
mn. We have approached the Office of General 
Counsel informally seeking ways to address this 
problem. : 

We have discussed this with the FCC and 
sought even a possibility of an FCC waiver of former 
FCC rules that are no longer in effect that are still 
used by the Copyright Office. And while we found scme 
sympathy, the administrative resources are tight at 


that agency as well. 


oa 


We think that the way to deal with this 


(ana) 234-0083 WASHINGTON, 0.C. 20008-3701 (aoa) 234-4433 


15 


LISKAKY 
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Exhibit 2 


May 22, 1997 


Dear Ms. Christian-Green: | UY 93 wp 


Your lettcr of May 7, 1997. regarding concerns of vour constituent, 
Keith Kirkman, was forwardcd to me by Uc Register of Copyrights tor reply. Mr. 
Kirkman, Vice President and Chicf Operating Officer of St. Croix Cahle ‘IV, lac., 


presented concerns to you relating to payment of ruyaliy fees under the 
licensing provisions of tho 1976 Copyright Act, as auscuaded. af 17 1).S.C. §111. 


licwase was enacted in 1976 as section 111 uf 
title 17, United Seates Code. The current statute relies in part cr rules that the 
Federal Commuuicaiions Commission (FCC) nad in effect when the revised copyright 
code was caactcl. These rules included restrictions on cable systems’ carriage of 
broadcast signals ucizianting from distant markets, those outside the “Gradc DB‘ 
contour of a broadcast iclevision station, which refers to a signal strength 
measurcmcat that generally anuunts 00 35 miles from a hroadcast station's transmitter. 


The PCC allowed cable opcraturs in larger markets t0 czrry up to thres 
distamt independent signals as part of its cluumel line-up, while sllowing cable 
Operators serving smaller markcts 00 carry onc ianlependent signal without incurring 
a fee which is known as the "3.75% foe,“ which is x payment made “or carciage of 
“non-permitied" broadcast signals. Mcdium mackes were allowed t carry two 
distant independent signals without incurring thc 3.75% fee. The fee was enacted tn 
allow independent broadcast stations access to vicwcrs in disam icievision markets, 
provkling the viewers with additional Au 


16 


The Honorahic " 
Donna M. Christian-Green 2 May 22, 1997 


The 3.75% rate which is the concer of your constituent was act by 
another federal agency, the Cupytight Royalty Tribunal. The only tule the Copyright 
Office has in the administeriuy of the 3.75% rate is to receive the payments and make 
cure thet cablc operators’ payiucnts are property calculated. 


In 1993, Congress <ciusinaied the Copyright Royalty Tribunal and 
replaced i with Copyright Arbitration Xuyalty Panels (CARPs) that are convened as 
the law directs. The law says that in the yeas 2000 anyone with a siynificam interest 
in the cable royalty rate may pctition the CARP w change the rate. At that time, your 
constituent could consider petitioning thc CARP to address the petitiomer’s concerns. 
Otherwise, the only other recoursc is to ask Congicss w change the law upon which 
the rates were based. But, as we have stated, the Copyrigtt Office dies nat have the 
authority under the law to change any of the ratcs. 


There 3s discussion ahout revision of the law, cvidenced most recently 
by the fact that Senator Orrin Hatch asked the Copyright Office w conduct a snidy to 
review 17 U.S.C. § 111 (cable compulsory license) and 17 U.S.C. § 119 (sasellize 
cumpulsory license) tn heip Congress determine whether thcsc parts of dc Cupyright 
Cude should be changed. St. C-oix Cable TV testificd at public hearings the 
Copyright Office held May S-8, 197, ii Washington, D.C., to help th: Office gutler 
informativn fur the Hatch study. The Uffice will note and consider the information 
and analysis Si. Croix Cuble TV provided about application of mark:'. quota mules as 
part of aduiuisiration of 17 U.S.C. § 111. The Office’s study will tc submitted to 
Scnator Hatch aud dic Senate Commitee on the Judiciary August 1, 1997. Copies 
will bc available to the public. 


dir:c:\ps\dunagree 
May 22, 1997 
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The Hunorabie 
Donna M. Christian-Green 3 May 22, 1997 


1 hope the information I have provided is Leipful w you and to your 
constituent, Mr. Kirianan. If you have further questious, I can be reached at (202) 
707-8380. 


Enclosure: 
(‘swcular 96, §201.17 


dir:r: 
May 22, 1997 
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Commre:rt Letter ' GENERAL COUNSER 
| OF COPYRIGHT 
RM 97-1 
| Before the JEN iG Wy 
3 LIBRARY OF CONGRESS 
No COPYRIGHT OFFICE RECEIVED 
In the Matter of ) 
) 
REVISION OF THE CABLE AND SATELLITE ) Docket No. 97-1 
CARRIER COMPULSORY LICENSES ) 
) 


These reply comments are submitted on behalf of Motion 
Picture Association of America, Inc. ("MPAA") in response to the 
Copyright Office’s Notice, 62 Fed.Reg. 13396 (March 20, 1997), and 
letter of May 23, 1997, propounding fu~ther written questions for 
reply. Mr. Attaway’s written and oral testimony responded to the 
issues raised in the Notice as well as to questions from the 
Copyright Office panel, and MPAA will not burden the record by 
repeating those responses in this reply. 

EXECUTIVE SUMMARY OF MPAA’ S POSITION 

MPAA favors abolition of the compulsory license so that all 
players can compete fairly and the market can choose the winners 
and losers. Recognizing that an abrupt end to the current licenses 
might cause dislocation, MPAA does not object to a continuation of 
a compulsory license during a transition period. MPAA recommends 
that a transition compulsory license seek to simplify the existing 
system without favoring particular retransmitters or program 
services. Any revision should seek to assure that all players 
compete on a level playing field while moving to a free market. 


19 


To effectuate these objectives, the Office should recommend 
that the current licenses be modified to create a single rate 
structure governed by the fair market value criterion applicable to 
all retransmitters coverec by the transition license. The Office 
should also recommend that all retransmitters be subject to 
reasonably comparable communications policy rules, recognizing the 
technological differences among retransmitters, before they are 
eligible for the compulsory license privileges. The Office should 
also recommend changes to lessen the administrative burden on 
copyright owners, who currently pay all administrative costs. 

MPAA REPLY COMMENTS 


I. The Reasons Proffered By The Cable and Satellite 
Carriers For Continuing The Present System Are Inadequate 


Not surprisingly, cable and satellite carrier witnesses 
favored continuation of the current compulsory licenses, albeit 
with changes to lower their rates or otherwise to favor their 
entrenched position. Two themes were proffered as justification 
for continuation of the current licenses: (1) the current system is 
working fine and (2) rural America will suffer greatly if the 
compulsory license is abolished. Both claims overreach. 

A. The Current Plan Is Complex, Complicated and Confusing 

The cable interests raised "if it ain’t broke, don’t fix it" 
as theiz rallying cry during the instant hearing. Cable witnesses 
contended that the present plan is easily administered and 
compensates owners fairly. Both premises are faulty. 

The first prong of cable’s claim asserts that cable operators 
have mastered the statement of account filing plan. There are 
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strong reasons to doubt the veracity of this assertion. The 
statement of account system has now been in operation for almost 20 
years with the last major changes (the 3.75 rate) occurring nearly 
15 years ago. This is a considerable length of time for cable 
systezs to become familiar with their obligations. Yet, the 
Licensing Division still "corresponds with over 3,000 cable 
operators a year about filing the statements of account." Sampson 
May 7 tr. 434. Such a high incidence of inquiry does not comport 
with a smoothly working plan. 

To place the amount of correspondence in perspective, 3,000 
cable operators represents about 23% of the approximately 13,000 
systems that file under the plan. It strains credulity to claim 
that this plan works well, even though nearly 1 out of every 4 
filers still has filing problems.’ Moreover, these are the 
recognized problems. The complexity of the current plan, in MPAA’s 
experience, means that many reporting and payment problems are 
never uncovered. Thus, the amount of correspondence is likely to 
underestimate the full amount of the problems. | 

Uncovering and correcting such a high degree of problems 
places an enormous burden on the Licensing Division and on owners 
(whose royalties are directly reduced by the costs of administering 
the plan) as well as requires additional responses from the 


* MPAA has its own program for reviewing statements of 
account and corresponding with cable systems where problems are 
found. MPAA’s efforts are separate and apart from those of the 
Licensing Division. If MPAA’‘s efforts were counted, it would 
increase the incidence of systems with problems. 
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affected cable systems. A simplified and easily understood plan 
would result in considerable savings to all concerned. 
B. The Present Plan Does Not Fairly Compensate Owners 

A second aspect of cable contention claims that the current 
license is working well in "compensating copyright owners for the 
use of their works." Anstrom May 5 tr. 37. This is based on the 
fact that roughly $170 million in cable royalties were paid in 
1996, and nearly $2.3 billion in royalties have been paid since 
1976. Id. at 38. By themselves, these are very large sums of 
money, but put in context, they are tiny. Cable royalties of $170 
million represent 0.50% of cable’s $34 billion in 1996 revenues. 

Compared to the amounts paid for other programming carried by 
cable systems, the $170 million of royalties is small. For 
example, Kagan reported the following total license fees paid for 
nonbroadcast channels in 1995: | CNN - $247.4 million; ESPN - 
$485.2 million; TNT - $360 million; and USA - $220 million.” In 
each case, the fees were paid for a single nonbroadcast channel. 
In comparison, the smaller amount of cable royalties allowed 
carriage of, on average, ten local and distant broadcast stations. 
These differences highlight the wide disparity between current 
Section 111 rates, which are not market-based, and license fees for 


nonbroadcast channels, which are market-based rates. 


* Testimony cf Larry Gerbrandt in Docket No. 96-3 CARP-SRA, 
"An Analysis of the 1997-99 Free Market License Fees For Broadcast 
Stations Retransmitted By Satellite Carriers," Appendix B. 
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The disparity between the below market royalty rates and the 
market-based cable network license fees applies not only at the 
total revenues level, but also at the subscriber level. The myriad 
gross receipts and DSE situations of individual systems preclude 
determination of an industry-wide average per subscriber fee. By 
way of example, however, MPAA determined the per subscriber royalty 
fee paid by four cable systems serving the Washington, D.C. suburbs 
for the 1996/1 period. Each system carried two distant permitted 
independents; none paid 3.75 royalties. The systems and their per 


subscriber royalty fees are: 


Location Subs Royalties 

Arlington, VA 56,808 $54,684 $0.0802 
Fairfax, VA 223,849 $318,688 $0.1186 
Montgomery Cty., MD 196,651 $227,897 $0.0966 
Greenbelt, MD 84,036 $127,531 $0.1265 


In contrast to these per subscriber royalty fees, the average 
(not top-of-the-rate-card) per subscriber license fee in 1995 for 


the most-heavily carried cable networks were as follows: 


CNN $0.31 
ESPN $0.63 
USA $0.29 
DISC $0.14 
TNT $0.46 


Kagan’s Economics of Basic Cable Networks, 1996. The license fees 
for these heavily-carried networks were all higher than the per 
subscriber royalty fee for the above-referenced systems. This 
disparity relates directly to the fact that cable networks license 


fees are set in the marketplace, while the royalty rates are not. 
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Cable networks carry comparable programming to that offered by 
broadcast stations. The market values that programming highly, as 
seen in the case of the license fees that cable networks are able 
to command. In contrast, the compulsory license gives similar 
programming on broadcast stations an artificially low value. The 
artificially low value means that owners are not fairly compensated 
for the use of their works, that cable systems continue to be 
subsidized by lower than market program rates, and that the royalty 
plan tilts the field in favor of the much lower-priced broadcast 
signals as compared to the market-priced cable networks. 

It is no wonder that the cable industry wants to continue the 
current royalty plan that gives it below bargain-basement fees for 
broadcast programming. But to say that royalties fairly compensate 
owners, as cable contends, is unsupported. 

C. Simplifying Cable Royalties Will Not Doom Rural America 

Cable and satellite carriers seek to create an aura of doom 
for rural America if the current licenses are dropped or changed. 
The claim is made that, unless the licenses are extended, small 
systems serving rural America will be unable to negotiate for 
licenses to obtain broadcast programming. It follows from this 
that rural America will be deprived of broadcast programming. The 
predictions of doom are, however, greatly exaggerated. 

First, the notions that rural America is served primarily by 
small systems or that small systems serve primarily rural America 
are not supported by the facts. The statement of account data 


compiled by CDC show that more than 50% of Form 1 subscribers are 
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located in Top 100 markets, not in rural America (i.e., smaller 
markets or outside all markets). Thus, most small systems operate 
in large, not eneai. markets. 

Equally compelling, most small markets are served by large 
systems: Form 3 systems serve over 12 million subscribers in 
smaller markets or outside all markets as compared to only about 
1.1 million subscribers served by Form 1 systems in these same 
markets.’ In short, the assumption that rural America is 
predominantly served by small systems is unsupported. 

Second, the notion that rural America will not receive a full 
complement of stations unless cable systems are induced by low 
royalty rates to import needed distant signals is highly suspect 
today. In 1976, there were 701 commercial stations; in 1996, there 
were 1,174, or a 67% increase. 1997 Television & Cable Factbook, 
TV Stations Volume, Table C-1. The increase in stations has been 
felt keenly in small markets: 1995 statement of account data 
compiled by CDC show an average of 5.5 local stations are carried 
by systems in smaller markets and outside all markets. This 
suggests that viewers in small markets already have a range of 
local network and independent stations available without the need 
to import distant stations to fill out a complement of stations. 

Third, increasing the royalty rates to fair market value will 
not deprive any cable subscriber of any distant signal. Rather, it 
will be a cable operator’s choice whether to drop a distant signal 


> Of further note, of the 1,649 reporting cable systems with 
100 or fewer subscribers, 1,459 (88%) are owned by MSOs. 
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when the royalty rate changes. The "sky will fall" mentality 
espoused in this hearing repeats the gloom and doom claims that 
followed the 3.75 rate decision. Cable operators did not 
automatically drop distant signals when the 3.75 rate became 
effective, and there is not reason to think they would 
automatically drop signals if a fair market rate were established. 

Instead, cable operators will decide whether distant signals 
priced at fair market value are more valuable than nonbroadcast 
channels also priced at fair market value. If distant signals are 
more valuable, they will be carried; if they are not, they won’t 
be. Cable subscribers in some cases may lose a distant signal, but 
they will gain a nonbroadcast channel, so programming choice is not 
lost. If subscribers don’t like the change, they can let the 
operator know -- just as subscribers did after TCI’s recent 
decision to drop WGN from some systems. 

The critical point is that whatever result occurs will happen 
on the level playing field of fair market value, where all 
programming is judged under the same conditions. Programming 
choices would then be based on market conditions, not on a 
government decision to favor, through lower rates, carriage of 
broadcast programming over carriage of nonbroadcast programming. 

II. St. Croix Has Not Been Singled Out For Disparate Treatment 

St. Croix Cable TV argues that Section 111 unfairly imposes 
higher copyright costs on smaller market cable systems because of 
the continued application of the 1972 FCC distant signal rules for 
determining permitted signals. St. Croix Comments at iii and 6. 
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Although MPAA agrees that any revision of the compulsory license 
should eliminate reliance on the antiquated FCC rules, the present 
royalty plan requires their use. St. Croix stands in no different 
position from that of hundreds of other smaller market systems, and 
therefore should not be given special treatment. 

St. Croix contends that it is one of a few smaller market 
systems that files as a Form 3 system. Id. iii. This contention 
is not true: in the 1995-2 accounting period, 705 smaller market 
cable systems filed as Form 3 systems. CDC Data. Moreover, smaller 
market Form 3 systems constitute the bulk of the systems paying 
3.75 royalties. In 1995-2, 290 of the 440 systems paying 3.75 
royalties were smaller market systems. Id. These 290 smaller 
systems paid approximately $13.7 million in royalties, or about 70% 
of the $19.5 million royalties paid by 3.75 Form 3 systems. These 
percentages are consistent with the proportion of smaller market 
systems paying 3.75 royalties for the past few years. 

These facts demonstrate that St. Croix is not an isolated nor 
an unusual situation, contrary to St. Croix’s claims. Further, 
these facts undercut St. Croix’s claim that Section 111 imposes a 
disparate burden on smaller market systems. St. Croix Comments at 
8. A large number of smaller market systems have determined, as 
St. Croix has, that bringing in additional signals at the 3.75 rate 
increases their revenues and profits, and therefore is worth the 
additional royalties. Should that situation change, those cable 
systems have the option of dropping the 3.75 signals. This market 
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solution is far preferable to St. Croix’s request for a waiver, so 
that it can carry those signals at a lower cost. 

Special waivers should only be allowed to prevent real 
inequity. Such inequity is not present in the case of St. Croix. 
Accordingly, its request for special treatment should be denied. 


III. MPAA’s Answers To The Office May 23 Questions 
Section 111 


1. How many cable operators pay for their cable channels on the 
basis of gross receipts rather than on a per subscriber basis? 


It assumed that "cable channels" refers to basic nonbroadcast 
channels (e.g., BSPN, CNN, TNT). As far as MPAA knows, none. 


2. When is a passive carrier no longer a passive carrier, and do 
the amendments to section 111 offered by the OVS providers 
comport with the concept of a passive carrier? 


A carrier is no longer a passive carrier when it fails to 
satisfy the conditions of Section 111(a)(3). To paraphrase 
Mr. Attaway’s oral testimony, a carrier is no longer passive 
when it (1) has influence over the selection of the materials 
being carried or (2) alters or changes the materials being 
carried or (3) selects or controls the particular recipients 
of the service. May 6, 1997 tr. at 90-91. In MPAA’s view, 
the Section 111(a) (3) conditions should be narrowly construed 
to avoid the passive carrier exemption from becoming an even 
larger loophole than it currently is. 


It is difficult to determine the effect of any statutory 
language related to OVS without a clear picture of how OVS 
will operate. To date, OVS remains a inchoate concept, not a 
working operation. Nonetheless, to the extent that the 
language would allow OVS to provide ancillary services, such 
as, billing, that are separate from program carriage services, 
MPAA would not object to allowing a carrier to offer such 
separate ancillary services without losing its passive carrier 
status. The trick would be, however, to assure that the 
ancillary services are not a means for the carrier to select 
or to control customers of the OVS service contrary to the 
requirements of Section 111(a) (3). 


3a. If one of the objects of cable rate reform is to dispense with 
calculating the payments based on old FCC rules such as 
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3b. 


4a. 


distant signal limits, significantly viewed, grandfathering, 
what reforms would enable us to do that? 


The major reform that would enable the Office to dispense with 
reliance on old FCC rules would be a switch to a monthly per 
subscriber per signal rate, like that in Section 119. 


In addition to that change, “significantly viewed" and other 
questions regarding what are local signals could be reformed 
by a change to use of the DMA as the sole criterion for 
determining local carriage: if a cable system is located 
within a station’s DMA, carriage of that station is local; if 
the system is outside the DMA, carriage is distant. 


In light of the changes in market ranking since 1976 along 
with the tremendous growth in the number of stations available 
in markets throughout the country, continued reliance on the 
1972 market quota, grandfathering, waiver and similar rules 
can no longer be justified as defining permitted and non- 
permitted signals for royalty purposes. Continuation of a 
3.75-like rate does, however, serve the useful purpose of 
preventing unlimited carriage of distant signals by cable 
systems. MPAA favors a rate structure in which a certain 
number of distant signals are allowed at one rate, and all 
distant signals carried in excess of that number are charged 
a higher rate. 


Similarly, what simplification of the cable rates would 
obviate the difficulties posed in calculating the payments by 
an OVS system? 


MPAA respectfully refers the Office to MPAA’s comments in the 
now-terminated OVS rulemaking with respect to the multitude of 
difficulties that would be involved with determining royalty 
fees for OVS under the current Section 111 plan. A change to 
a per subscriber rate would eliminate some, but not all, 
problems. Perhaps the next most important reform would be 
some type of anti-fragmentation language, similar in concept 
to the contiguous communities language in the cable system 
definition, to avoid the possibility that various service 
providers on an OVS system could artificially break service 
into small fragments for the purpose of avoiding royalties. 
Again, because OVS remains an inchoate concept without real 
shape or form, it is virtually impossible to anticipate the 
difficulties that will be involved in calculating royalty 


payments by an OVS systen. 


Are the lower rates for small cable systems still valid today 
in light of the concentration of control in the cable 
industry? 
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4b. 


MPAA believes that while this is an important question, it may 
not be the key issue. To answer the question asked, however, 
MPAA believes that continuing the current $28 Form 1 rate 
cannot be justified for any cable systen. That rate is 
absurdly below what could be called a reasonable rate for 
small systems. If a small system rate is to remain in effect, 
the current Form 1 rate must be increased by many multiples. 
Even that increase would still be a bargain for small systems. 
Attaway May 6, 1997 tr. at 130. 


A more pertinent question may be whether lower rates are still 
needed as an inducement for small systems to import sufficient 
distant signals to complement underservice to subscribers in 
the local markets. In 1976, this may have been a real problem 
for subscribers of small, particularly rural, systems, but 
with the growth in the number of broadcast stations, 
underservice no longer appears to be a widespread problen. 


According to CDC data from 1995 and 1996 statements of 
account, Form 1 systems on average carry slightly less than 
five local stations, while Form 2 systems on average carry 
more than six local stations. These averages hold up even if 
the analysis is limited to systems located in smaller markets 
or outside all markets: Form 1 systems in these areas carry 
about five local signals, while Form 2 systems carry about six 
local signals. In the top 100 markets, the number of local 
signals carried by Form 1 and 2 systems is even higher. 


With the smallest systems in the smallest markets having on 
average this many local stations available, the continued 
viability of using de minimis rates as an inducement to bring 
in distant signals to fill up a complement of broadcast 
stations is questionable. The proliferation of local 
television stations has increased options for viewers in all 
markets, thus diminishing, if not negating, the need for a 
copyright subsidy to assure that viewers have a wide range of 
broadcast options. 


How many small independent systems are there? 


For purposes of this analysis, “small independent systems" 
were defined as operators having fewer than four different 
cable systems which had no more than 10,000 subscribers in 
total and less than $292,000 in semiannual gross receipts. 
CDC analysis of 1995 and 1996 statement of account information 
found 1,221 "small independent systems," or about 9%, of the 
total of 13,141 reporting cable systems. These “small 
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independent systems" were almost entirely Form 1/2 systems: 
802 were Form 1 systems and 375 were Form 2 systens.*‘ 


Concerning the proposal for tariffing, how would that work, 
and in what ways would that be similar to or different from 
the Canadian system? 


The tariffing plan has been modeled on the Canadian systen. 
Under the tariffing plan, each Phase I claimant category 
(e.g., Program Suppliers, JSC, NAB) would devise a tariff for 
the carriage of distant signals by retransmitters. The tariff 
would include rates and rate structure along with terms and 
conditions that would apply to carriage of the category’s 
programming. A proposed tariff would be subject to 
negotiations with representatives of the affected 
retransmitters. If the negotiations were unsuccessful, the 
proposed tariff would be submitted to a body that would decide 
what tariff rates, terms, and conditions should apply. 


Once the tariff rates were set, payments would be made 
directly to the claimant category. Direct payments to each of 
the claimant categories would be a major advantage of the 
tariffing system. Attaway May 6 tr. at 111-12. The direct 
payment system would obviate the need for distribution 
hearings which impose a considerable cost of time and money on 
copyright owners. 


Periodic rate adjustments would allowed by statute, just as is 
now the case for Section 119 rates, unless the parties agreed 
to different terms under the tariff. 


How can transmissions over the Internet to particular markets 
be controlled and protected from further retransmission? 


There is no assured mechanism for achieving such protection of 
which MPAA is aware. Given this lack of protection and the 
possibility for retransmission unlimited in time or geography, 
MPAA urges the Office to recommend that no compulsory license 
be given for Internet retransmissions. 


Section 119 


7. 


If section 119 were amended to require giving a disclosure 
statement concerning the unserved household limitation to the 
viewe~ before the viewer subscribes to satellite service, what 
shouli the disclosure statement say? 


MPAA takes no por’..ion on this issue. 


* The remaining 44 systems meeting the definition were hotels 


or motels. 
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10. 


11. 


12. 


13. 


14. 


If the broadcast and satellite industries dc not reach a 
voluntary agreement on a new means to determine whether a 
viewer lives in an unserved household, should some mandatory 
arbitration or other dispute resolution mechanism be put into 
the law? 


MPAA takes no position on this issue. 


How often does the Grade B signal intensity measurement fail 
to predict whether the household is getting good reception? 


MPAA has not done any studies on this question. 


What better way is there to test whether a viewer lives in an 
unserved household than the Grade B signal intensity 
measurement ? 


MPAA takes no position on this issue. 


How would the picture quality test be standardized to avoid 
subjectivity? 


It is impossible to avoid subjectivity in evaluating a picture 
quality test. 


If it is determined that the viewer lives in a served 
household, should there be a right of appeal, and how should 
that appeal work? 


MPAA takes no position on this issue. 


Would satellite carriers be willing to abide by the same 
regulatory restrictions that the cable systems abide by in 
their provision of distant signals? If not all, which ones? 


This question would better be framed as “whether satellite 
carriers [and any other retransmitter]) ghould abide by the 
same regulatory restrictions" as cable systems. aA refrain 
repeated over and over in the hearings held in this matter was 
that the compulsory license cannot be divorced from 
communications policy. To the extent that a compulsory 
license similar to the cable compulsory license is granted to 
other retransmitters, those retransmittcrs should be subject 
to reasonably comparable communications rules (for example, 
must carry, syndicated and sports exclusivity, network 
nonduplication). The objective should be to create a level 
playing field for all, recognizing the technological 
differences among retransmitters. 


How do you equalize the rates between satellite carriers and 
cable systems when some cable systems pay far less than 
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satellite carriers and some cable systems pay far more than 
satellite carriers? 


This question assumes that the average cost to cable systems 
is the proper benchmark for setting royalty rates. Congress 
explicitly eliminated that standard from the Section 119 rate 
adjustment process, and replaced it with a fair market value 
standard. It is generally recognized that the Section i111 
rates were set at a minimal level and are subject to a very 
restrictive inflation adjustment. Attaway May 6 tr. at 58-59. 
Thus the cable rates are below market rates, which should not 
be continued or extended to other retransmitters. 


A far better starting place for equalizing rates between cable 
and satellite carriers is the Section 119 fair market value 
criterion. Fair market value offers the advantage of having 
broadcast signal royalty rates for all retransmitters set on 
similar grounds to the rates charged for nonbroadcast 
services. This would be another means for leveling the 
playing field among all program services offered by 
retransmitters, rather than having the artificially low 
statutory rate tilt the field toward taking more broadcast 
signals at the expense of market-based, and higher-priced, 
nonbroadcast signals. In short, government policies should 
not be designed to pick winners and losers, but to let all 
programming services compete fairly for carriage. 


Respectfully s tted, 


Dennis Lane 


MORRISON & HECKER, L.L.P. 
1150 18th Street, N.W. 

Suite 800 

Washington, D.C. 20036-3816 


Counsel for 
MOTION PICTURE ASSOCIATION OF AMERICA 
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Nanette Petruzzelli 
Acting General Counsel 
Copyright Office 

James Madison Memorial Building, Room LM-403 RE 
First and Independence Ave., S.E. 

Washington. D.C. 20540 
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Re: Revision o' the Cable and Satellite Carrier Compulsory Licenses 
Dear Ms. Petruzzelli: 
Enclosed are 15 copies of Wireless Communications Association International, 


Inc.'s reply comments that it wishes to submit in the above proceeding. Please call me at x2284 
if vou have any questions. 


Sincerely, 


Eric Rosand : 
of LATHAM & WATKINS 
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Washington, D.C. 20540 
In the Matter of ) 
) 

Revision of the Cable and Satellite ) Docket No. 97-1 
Carrier Compulsory License ) 


The Wireless Cable Association International, Inc. (“WCA”), in response to the 
Copyright Office Notice and Request for Comments dated March 20, 1997,' hereby submits 
these reply comments on the copyright compulsory licenses governing the retransmission of 
broadcast signals. 

WCA is the principal trade association of the wireless cable industry. Its 
membership includes virtually every wireless cable operator in the United States, the licensees of 
many of the Multipoint Distribution Service stations and Instructional Television Fixed Service 
stations that lease transmission capacity to wireless cable operators, producers of video 
programming and manufacturers of wireless cable transmission and reception equipment. WCA 
appreciates this opportunity to provide the Copyright Office with the wireless cable industry’s 
perspective on the cable and satellite compulsory licenses. 


' 62 Fed. Reg. 13396 (Mar. 20, 1997). 


A. The Compulsory Licenses Should Be Maintained 
WCA strongly supports those commenters that urge the Copyright Office to retain 


2 Both of these licenses are essential in order to 


the cable and satellite compulsory licenses. 
maintain a truly competitive environment. The licenses offer crucial market clearing functions 
that benefit cable and satellite operators, consumers, television stations, and copyright owners, 
thereby creating truly competitive markets. Prior to the adoption of the 1976 cable compulsory 
license, Congress concluded that “it would be impractical and unduly burdensome to require 
every cable system to negotiate with every copyright owner whose work was retransmitted by a 
cable system.” 

In 1997, the purpose of the cable and satellite compulsory licenses -- to relieve the 
burden of obtaining individual consents -- remains valid. Given the explosion of programming 
and new delivery systems, it remains both impractical and unduly burdensome to require 
multichannel video programming distributors (“MVPDs”) to negotiate with every copyright 
owner whose work is transmitted through the particular delivery system. Moreover, the 
continuation of the compulsory licenses furthers Congress’ policy of a procompetitive market 


structure, as these licenses facilitate entry into the MVPD market, thereby creating competition 


See, ¢.g,, Comment of United Video Satellite Group, Inc., UVTV and Superstar Satellite 
Entertainment, Docket No. 97-1 (April 28, 1997); Written Statement of The National 
Cable Television Association, Docket No. 97-1 (April 28, 1997); Comments of U.S. 
West, Inc., Docket No. 97-1 (April 28, 1997); Written Testimony of the Small Business 
Cable Association, Docket No. 97-1 (April 28, 1997); Written Statement of Time Warner, 
Inc., Docket No. 97-1 (April 28, 1997); Comment of Satellite Broadcasting and 
Communications Association of America, Docket No. 97-1 (April 28, 1997); Comments 
Before the Copyright Office of the United States Telephone Association, Docket No. 97- 
1 (April 28, 1997). 


H.R. Rep. No. 94-1476, 94th Cong. 2d Sess. 89 (hereinafter “1976 House Report”). 
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among MVPDs for customers. This additional competition also benefits consumers as they are 
offered more video programming choices at competitive prices. 

The marketplace licensing mechanisms suggested by the Motion Picture 
Association of America, Inc.,* the American Society of Composers Authors and Publishers,’ the 
Recording Industry of America,’ and Broadcast Music, Inc.’ remain inadequate to ensure market 
access to entities or technologies such as wireless cable operators, who lack any market power. 
Free-market negotiations with individual license holders would carry significant transaction costs 
for wireless cable operators and other new MVPDs, thereby making it difficult for new MVPDs 
to enter the market and provide consumers with a choice for video programming services. 
Without the compulsory copyright licenses, these fledgling operators simply do not have the 
resources to compete with incumbent cable systems. In short, requiring these nascent delivery 
systems to negotiate with each individual license holder will create a de facto barrier to entry into 


the MVPD market. Clearly, this result is contrary to the public interest. 


Written Statement of Fritz Attaway on behalf of Motion Picture Association of America, 
Inc., Docket No. 97-1 (April 28, 1997) at 1-2. 


' Testimony of Ross J. Charap on Behalf of the American Society of Composers, Authors 
and Publishers before the United States Copyright Office May 6-9 1997, Docket 97-1 
(April 28, 1997) at 4-25. 


. Comments of the Recording Industry of America, Docket No. 97-1 (April 28, 1997) at 
12-14. 


’ Statement of Marvin L. Berenson on behalf of Broadcast Music, Inc., Docket No. 97-1 
(April 28, 1997) at 5-8. 


Congress should broaden the cable compulsory license to expressly include new 
technologies so the compulsory license is applied in a technology neutral manner. The 
compulsory license rules and benefits should be the same for cable, satellite, wireless, and all 
new video delivery technologies, including consistent rules across all modes and methods of 
delivery. Each new technology can thus avoid the discriminatory and anticompetitive treatment 
that has previously resulted in years of uncertainty concerning the application of the compulsory 
license. Moreover, a technology neutral application will result in the widest selection of 
programming and delivery systems, along with increased competition that will benefit 
consumers. 

In addition, to ensure that the benefits of competition are enjoyed by all MVPDs, 
the Copyright Office should recommend to Congress that it expand program access rules. The 
Cable Television Consumer Protection and Competition Act of 1992° provided significant, but 
limited, access to programming by seadisinn multichannel video programmers to have access to 
cable a vertically-integrated satellite cable programming’ and satellite broadcast 


programming.” The Telecommunications Act of 1996'' (“Telecom Act”) extended to telephone 


Public Law 102-385, 106 Stat. 1460, approved Oct. 5, 1992. 

Satellite cable programming means “video programming which is transmitted via satellite 
and which is primarily intended for the direct receipt by cable operators for their 
retransmission to cable subscribers.” 47 U.S.C. § 605(d\(1). 

Satellite broadcast programming “broadcast video programming when such 
programming is retransmitted by satellite and the entity retransmitting such broadcasting 
is not the broadcaster or an entity performing such retransmission on behalf of and with 
the specific consent of the broadcaster.” 47 U.S.C. § 548(i)(3). 


Public Law 104-104, 110 Stat. 86, approved Feb. 8, 1996. 


companies the same program access obligations imposed on cable operators. Even though 
expanded by the Telecom Act, the program access law contains major gaps in its coverage of all 
the programming that wireless cable operators may or want to distribute. Competition and 
diversity, in fact, are threatened because the program access requirements are not made available 
on nondiscriminatory terms to all MVPDs. Certain programmers have withheld, or are 
demanding surcharges, from wireless cable operators for such programming as AMC, Bravo, fx, 
Fox News, MSNBC, ESPN, CNBC, and Lifetime. These anticompetitive practices carry the 
threat of crippling effective video services competition. Congress, therefore, should not expand 
the satellite compulsory license to include the retransmission of local television stations unless 
and until all MVPD providers and their affiliates make their programming available on 
nondiscriminatory terms to all MVPDs. Such an expansion of program access rules will ensure 


parity among video programming distributors. 


C. Congress Need Not and Should Not Impose Must-Carry Obligations on Wireless. 
Cable 
Contrary to the position of the National Cable Television Association,’ Congress 
should not condition the continuation of the Section 111 license to wireless cable on the 
imposition of broadcast signal obligations, such as must-carry, for two reasons. First, wireless 
cable operators have pursued a “will carry” policy in which all wireless cable operators assure 


that customers can receive local broadcast signals either by (i) retransmitting the local broadcast 


= Written Statements of the National Cable Television Association, Inc., Docket No. 97-1 
(Apr. 28, 1997), at 20. 
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signals over the wireless system if the signals cannot otherwise be picked up over the air or (ii) 
having the customers use a separate antenna to receive the signals off the air and then combine 
the local channels with the video programming delivered over the wireless cable system. Under 
this policy. wireless cable customers are able to receive the local broadcast channels in addition 
to the 33 wireless channels that wireless cable offers. Under a must-carry regime, however, a 
number of the 33 wireless cable channels available to customers on every system would be 
allocated to receive local broadcast signals, rather than only those channels necessary to carry the 
local signals that the customer cannot pickup off the air. Such an obligation would reduce the 
total number of channels available to the consumer. Furthermore, it would place the wireless 
cable industry at a competitive disadvantage vis a vis other MVPDs (such as the wireline cable 
market, who is pushing the idea), thereby decreasing competition among MVPDs as a whole. 
Second, no economic or legal rationale exists to support such a burdensome 
requirement on such a nascent industry. In the Supreme Court’s recent decision upholding the 
must-carry requirement imposed on cable operators by Congress,'’ the Court concluded that 
such obligations did not interfere on cable operators’ First Amendment rights because the must- 
Carry provisions did not burden substantially more speech than was necessary to further the 
government's substantial interests.'* The Court held that Congress’ interests in preserving 
benefits of free, over-the-air local broadcast television, promoting widespread dissemination of 


information from a multiplicity of sources, and promoting fair competition in the market for TV 


Jumer Broadcasting System, Inc, vy, FCC, 117 S.Ct. 1174 (1997). 
‘Id. at 1197-1203 


programming were important governmental interests for First Amendment purposes, thereby 
justifying the regulation. 

The Court found specific support for Congress’ conclusion that cable operators 
had considerable and growing market power over local video programming markets.'® In 1992, 
cable served more than 60% of American households, with cable penetration expected to grow 
beyond 70%.'’ Without must-carry obligations, Congress determined that the structure of the 
cable industry would give cable operators increased ability and incentive to drop or reposition 
local broadcast stations and the serious problem of local broadcast noncarriage on cable systems 
would threaten the viability of the broadcast industry.'* 

The wireless cable industry, on the other hand, with only 1.2 million customers, 
simply has no market power. Unlike cable, wireless cable, with only 3% of the market share of 
cable, does not pose a threat to the economic viability of over-air broadcasters. The imposition of 
must-carry rules on wireless cable, therefore, would not withstand the constitutional scrutiny 
necessary to uphold such a First Amendment restriction, as they would not serve any important 
government interest. Therefore, the Copyright Office should resist entreaties by the cable 


industry to impose new rules, which are neither necessary nor sustainable. 


‘SI at 1186. 
© [dat 1190. 
17 Id 

‘Id at 1191. 
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For the foregoing reasons, WCA respectfully requests that the Copyright Office 


recommend that Congress maintain the cable and satellite compulsory licenses in such a way that 


is consistent with WCA’s Comments. 


Andrew T. Kreig 

President 

Wireless Cable Association International, Inc. 
1140 Connecticut Ave., Suite 810 
Washington D.C. 20036 


1001 Pennsylvania Avenue, N.W. 
Suite 1300 
Washington, D.C. 20004 


Counsel for the Wireless Cable 
Association International, Inc. 
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RM 97-1 Before the ey 
UNITED STATES COPYRIGHT OFFICE ly 
te LIBRARY OF CONGRESS jBENERAL cou d 
eee eenseepenmmess Washington, D.C OF COPYRIGHT 
Jus 56 1997 
In the mater of RECEIVED 
Revision ot the Cable and Satellite Dodhst No. 97-1 
Carrier Compulsory License 
BEPLY COMMENTS OF SESAC, INC. 


SESAC, Inc. (“SESAC"), on behalf of its more than 2500 affiliated songwriters and music 
publishers, submits the following reply comments in response to the Copyright Office's “Notice 
of Public. Meetings and Request for Comments” regarding cable and satellite carrier compulsory 
licenses under Sectiuus 111 and 119 of the Copyright Act, published at 62 Fed. Reg. 13396 
March 20, 1997. 


The Copyright Office’s Notice has called for a comprehensive reconsideration of the 
statatory scheme for thc compulsory licensing of cable and satellite carrier retransmissions. As 
the Office noted, the cable industry has enjoyed the benefits of a stanmory compulsory license for 
nearly two decades. Over that period the technological, legal-regulatory, and economic- 
marketplace factors thet led to passage of the cable compulsory license have all changed 
considerably. From its modest beginnings cable is now one of the preeminent communications 
industries in the United Stases. Similarly, in ie decade since passage of the Satcllixc Home 


Viewer Act the satellite industry has seen a phenomenal growth. which is projected to continue 
on an accelerated curve, and a move toward ownership by some of the nation’s largest corporate 
and media enterprises. In recognition of this trend, Congress in 1994 called for the 
implementatiun uf umrketplace rates pending the sunsctting of the satelite compulsory license in 
1999. 

Notwithstanding these pivotal developments, in their opening submissions the National 
Cab’: Television Association (“NCTA™) on behalf of the cable operators, and the Satellite 
Broadcasting and Communications Association of America (“SBCA”) on behalf of satellite direct 
broadcast providers, have both contended that a continuation of compulsory licenses is essential 
to the economic well-being and successful operation of their industries. 


SESAC 

SESAC 1s the second uldest of the three United States music performing rights 
organizations. The music of SESAC’s affiliates is regularly performed on broadcasts subject to 
retransmission uncer the cable and satellite compulsory licenses. In order to collect royalties on 
behalf of its affiliates for these performances SESAC has participated in every Copyright Royalty 
Tribunal aud Copyright Office distribution and rate adjustment proceeding for cable and later for 
satellir:. Although SESAC is relatively small compared to the other performing rights societies, 
SES.AC has functioned effectively in the private marketplace and, where not encumbered by the 
scultifying effects of compulsory licenses, has developed efficient and munually-beneficial 
voluntary relationships with licensees in the broadcast ard cable industries. 


as 


SESAC opposes extension of the current cable and satellite compulsory licenses which, 
SESAC submits, have clearly suppressed revenues for the use of copyrighted works in those 
induerries while imposing significant transaction costs on copyright owners in the collection, 
divisiun aad distribution of compulsory liccnsc fecs." 


Compulsory licenses are at odds with basic principles of copyright and with the 
fundamental rights of copyright owners. At most, they should be implemented only in those 
narrowly limited instances where it has been proven that the marketplace is unable to afford 
sufficient access to ccpyrighted works. Whatever case there may have been for compulsory 
licenses twenty \cars ago in the cable industry or ten im satellite, the submissions in this 
proceeding have documented that conditions have dramatically changed and that a compelling 
justification for the continuation of compulsory licensing under the current circumstances has not 
been established. The clearly inadequate case now offered by NCTA and SRCA is relegated 
primarily two the fear of disadvamage in the compediion between cable amd ssicllite (a concern that 
can be fully addressed by the abolition of both compulsory licenses), in addition to the comfort 
of suppressed non-market rates and a transparent desire to contigue to inhibit development of 


“In deference to the limitations of the Office's notice, SESAC dues at lecre discuss other 
compulsory licenses such as Section 116 (julsbox) and Section 118 (noncommercial broadcasting), 
nor does it address the significam inefficiencies that have been confronted in the plenary litigation 
of CARP proceedings cxacerbated by the unavailability of mechanisms to promote the settlement. 
or to summarily disposes, of de minimis claims under the cable, satellite and DART compulsory 
licenses. 
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licersing mechanisms in the private marketplace. 

The effective licensing of copyrights through private clearinghouse mechanisms such as 
SFSAC, ASCAP and BMI belie these latter concerns. especialiy at the current mature state of 
develupuucut iu due cable and satellite industrics. For cxamplc, SESAC has historically negotiated 
private licenses with thousands of commercial broadcasters in the free marketplace. At the 
beginning of this year, SESAC successfully completed an industry wide agreemem for multi-year 
blanket licenses with representatives of the local broadcast industry. In the absence of the existing 
statutory mandate for compulsory licenses, there is no reason whatever why voluntary market rate 
licenses tor broadcast retransmissions could not also be negotiated with cable and satclliic 
operators or their industry representatives by the music performing rights societies and in a similar 
fashion by the other copyright owner groups that have regularly come forward in the comext of 
Copyright Royalty Tribunal and Copyright Office compulsory royalty distribution proceedings. 


EXISTING COMPULSORY LICENSES SHOULD NOT BE EXTENDED 
TO OTHER INDUSTRIES OR TECHNOLOGIES 


For similar reasons compulsory licensing sbuuld mui be catcunled to other industries or 
technologies. As is shown in the case of cable and satellite retransmission — indeed, as the 
submissions of NCTA and SBCA seif-servingly but myopically highlight — compulsory regimes, 
once in place, eliminate any incentive to formation of private licensing mechanisms. To accept 
the logxc of continued compulsory licensing based on the asserted absence of marketplace solutions 
i$ (ms to institutionalize the inevitability of a never-ending regime of compuisory licenses in lieu 
of the preferred mechanisms of the private marketplace under the Copyright Act. 


46 


CONCLUSION 

Because no adequate basis has been csiablished for their continuation, the cabic and 
satellite compulsnry iicenses should be terminated. or expeditiously phased out. Compulsory 
licensing should not be exictalod w uew modes of broadcast retransmission much icss to other new 
communications technologies. The Copyright Office, as our nation’s leading expositor and 
Uefeader of copyright, with iu appreciation of the negative implications of compulsory licenses 
for both domestic and international copyright law and policy, should assume a leadership role on 
this issuc. It should not adhere to the status quo either out of administrative inertia or out of fear 
of the political ramifications of unsettling the expectations of the powerful industries who the 
Office has been called upon to regulate, and thus to economically subsidize, under the aegis of the 


existung Compuisory license regimes. 
The time is now overdne for this new form of welfare reform in the copyright sphere. 


Respectfully submitted. 
SESAC, INC. 


tr est finan) SR 


Henry R. Kaufman 
Scuka Vice President - General Counsel 
421 West 34th Street 
“ew York, New York 10019 
. '212) 586-3450 
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Washington, D.C 


"3. 23 997 


RECEIVED 


In the Matter of 


REVISION OF THE 


— SS eS oo 


COMPULSORY LICENSES 


JOINT REPLY COMMENTS OF BELL ATLANTIC AND NYNEX 


Bell Atlantic and NYNEX’ generally support the Comments and 
Reply Comments filed by the United States Telephone Association 
("USTA") in this proceeding. USTA demonstrates, and Bell 
Atlantic and NYNEX agree: (i) that it is in the public interest 
to maintain a compulsory copyright license for all video delivery 
systems, including open video systems (“OVS")’; (ii) that open 
video systems are "cable systems" within the plain meaning of 


Atlantic Ele Telephone 


1996. HN a i Sere, 


Cc . 
ent von rayseyiae 
in —~ 3 cabi operat 


e Companies and Bell Atiantic Video Services 


Patron 3, 


tion to 


ae t 


technology, bu F2, ar fon po nts that set 

ee dye - . taed = e ny of nthe nent eas Loy 
tion ~ ry ys | of Br (NAS, 

in wt Matter "an att St or. Cpmmenits = 


Compulsory se Revision o th 


censes (Docket No. 97- - 


section 111 of the Copyright Act, 17 U.S.C. § 111(f£) (definition 
of a "cable system"); (iii) that the passive carrier exemption in 
section 111(a) (3) should be retained and is applicable to open 
video systems; and (iv) that the Copyright Office, in applying 
the foregoing, should ensure that its rules are applied ina 
manner that deals evenhandedly with all multichannel video 
platforms, regardless of the rules under which the platform is 
regulated or the technology used. 


In addition, Bell Atlantic and MYNEX submit that any 
overhaul or harmonization of the compulsory licensing schemes 
should not be made in a vacuum. Other issues, many not within 
the jurisdiction of the Copyright Office, need to be addressed 
before wholesale changes to the compulsory licenses can or should 
be adopted, such as the application of must carry rules,’ the 
extension of program access rules,‘ and public interest 
requirements,” to name just a few. Resolution of all these 
issues, including any amendments to or harmonization of the 
compulsory licenses, will shape the future competitive landscape 
in the multichannel video distribution market for the near 


future. 


' 47 U.S.C.A. §§ 534 and 535 (West Supp. 1997). 
' 47 U.S.c.A. § 548 (West Supp. 1997). 
. 47 U.S.C.A. § 531 (West Supp. 1997). 

2 
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Accordingly, we request that the Copyright Office take the 
foregoing issues into account, as well as the likely impact on 
competition, and recommend to Congress that a quick fix to the 
Copyright Act alone will not fix the problems of parity and 
competition in the video marketplace. Instead, the Copyright 
Office should recommend that Congress comprehensively address the 
regulatory framework applicable to all forms of multichannel 


video delivery systems, including copyright regulations. 
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Respectfully submitted, 


Smith & Metalitz LLP 


Eric J. ScHwart 

1747 Pennsylv a Ave., N.W. 
12° Floor 

Washington, D.C. 20006 
202-833-4198 


On behalf of: 


Jodi B. Brenner, Counsel 
Bell Atlantic 

1880 Campus Commons Drive 
Reston, Virginia 20191 
703-295-4342 


Terrence J. McAllister, Esq. 

NYNEX 

1095 Avenue of the Americas, Room. 3813 
New York, NY 10036 

212-395-6141 
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WINSTON & STRAWN 


35 WEST WACKER ORIVE 1400 L STREET, N.W. 6. RUE OU CIRQUE 
CHICAGO. ILLINOIS 60601-9703 WASHINGTON, D.C. 20005-3502 76008 PARIS, FRANCE 
175 WATER STREET (202) 371-5700 SULAYMANIVAH CENTER 
NEW YORK. NY 10036-4968" RIYADH 11406, SAUD! ARABIA 


oe 


FACSMAMLE (202) 371-5050 


WRITER'S DIRECT DIAL NUMBER 


Ge". tL 
202-371-5770 Gr tei til 
Jia *: = 
June 16, 1997 _¥ 
we... RECEIVED 
Cra~mert Lotter | 
VIA HAND DELIVERY 
RM 87 -i 

Office of the General Counsel 
Copyright Office 
James Madison Memonial Building No. » 
Room LM-403 Sqr Ee 


First & Independence Avenue, S.E. 
Washington, D.C. 20540 


Re: Docket 97-1: Reply Comments. 
Dear Sir/Madam: 
Enclosed are the original and sixteen copies of the reply comments of the 
Independent Cable & Telecommunications Association ("ICTA”) for filing in the above-referenced 
proceeding. 


Please file-stamp the extra copy and return it to my office with the messenger. 
If you have any questions regarding this filing, please contact me directly at (202) 371-5770. 


Thank you for your assistance. 


Sincerely, 
Ing Aunt 
a Pd 


Enclosures 
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Deborah C. Costilow 
Alan G. Fishel 
WINSTON & STRAWN 
1400 L Street, N.W. 
Suite 700 

Washington, D.C. 20005 
(202) 371-5700 


Its Attorneys 
Dated: June 16, 1997 
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Before the 
Copyright Office, Library of Congress 
Washington, D.C. 20024 


In the Matter of 


Revision of the Cable and Satellite Carrier Docket No. 97-1 


Compulsory Licenses 


To: The Copyright Office 


REPLY COMMENTS OF INDEPENDENT CABLE & 
TELECOMMUNICATIONS ASSOCIATION 


INTRODUCTION 
The Independent Cable & Telecommunications Association ("ICTA") is a national trade 
association formed to represent and advance the interests of a cross-section of companies utilizing 
the newest technologies to compete in today's telecommunications marketplace. Among ICTA's 
members are operators of satellite master antenna television ("SMATV") systems, also referred to 
as private cable operators.’ ICTA submits the following comments in the present re-examination 
of the copyright licensing structure in order to address certain issues which are of critical importance 


to the economic viability of SMATV operators. 


' The Copyright Office recently ruled that SMATV operators qualify as “cable systems” under 
Section 111 of the Copyright Act and are therefore eligible to obtain a compulsory license for the 
retransmission of broadcast signals to their subscribers. Definition of Cable Systems, 62 Fed.Reg. 
18705 (1997) (to be codified at 37 C F.R. pt. 201) (the "SMATV Rulemaking”). 


ICTA's primary concems regard the application of the “contiguous community” provision in 
the SMATV context which currently results in the artificial aggregation of unrelated SMATV 
systems, and the issue of whether the operator of newly-contiguous systems must treat distant signals 
carried on one system as being carried on both systems for purposes of calculating its royalty 
payments -- the so-called “phantom signal" issue. ICTA strongly urges that SMATV systems be 
considered as contiguous for copyright purposes only when the MDUs they serve are adjacent or 
served by the same head-end. ICTA also supports a revision of the reporting requirements for newly- 
contiguous systems that results in aggregation of gross receipts for copyright classification purposes 
(long or short form) but permits the filing of separate forms for each system and thus separate 
reporting of distant signals. 


I. Contiguous Communities 

Section 111(f) of the Copyright Act provides that "for purposes of determining the 
royalty fee .. . two or more cable systems in contiguous communities under common ownership or 
control or operating from one head-end shall be considered as one cable system." 17 U.S.C. §111(f). 
The purpose of this section is to prevent the artificial fragmentation of large integrated systems 
crossing political boundaries for the purpose of reducing royalty payments. Hearings before the 
Copyright Office in Dkt. No. RM 77-2 (April 27, 1977) (testimony of J. Valenti). One result of the 
provision is that the operator of systems in contiguous communities must combine the gross receipts 
of the systems for purposes of determining its filing status (short or long form), which in turn 
identified with reference to political boundaries and can include incorporated as well as discrete 
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unincorporated areas. The threshold of contiguity has been developed solely with regard to 
franchised cable operators and deals in expansive geographic terms. While such an analysis may be 
logical as applied to franchised cable operators, iCTA strongly believes that it is entirely unworkable 
in the SMATV context where operations are structured in much more narrow geographic terms and 
that its application to SMATV operators would be contrary to the intent behind enactment of Section 
111(¢f). 

Cable television franchises are typically granted for an area covering the political 
jurisdiction of the franchising authority and almost always mandate service throughout the franchise 
area. Thus, a cable franchisee operating systems in two adjacent communities will almost always 
provide seamless service throughout the entirety of the adjacent areas. Under such circumstances, 
consideration of the contiguity of the communities with reference to political boundaries is an 
effective way to prevent the artificial fragmentation of one integrated system. 

Private cable operators, on the other hand, enter into individual contracts to serve 
discreet, independent buildings or groups of buildings -- generally multiple dwelling units ("MDUs"). 
As a result, a private cable operator may have one system serving an MDU in the northern portion 
of a municipality and another system (with its own separate head-end) serving an MDU in the 
southern part of an adjacent unincorporated community. The systems may be many miles apart and 
the operation of one system would in no way be integrated with that of the other. ICTA strongly 
believes that to treat these systems as serving one large unitary area is contrary to the intended effect 
of the contiguous community provision -- to prevent the artificial separation of truly integrated 
systems. SMATV operators were not even eligible for the compulsory license when this provision 


was enacted and Congress could therefore not envision that it would result in the lumping together 
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of widely-dispersed and independent SMATV systems. In tiie SMATV context, rather than consider 
contiguity at the community level, the heart of the issue should be whether two SMATV systems are 
themselves contiguous so that they should be joined for copyright purposes to avoid the 
fragmentation of a unified system, or are physically separate and should be treated separately. 

To consider contiguity at the community level with regard to both franchised and 
private cable operators not only ignores the structural realities of the market place and the intent of 
the statute, it also threatens the viability of SMATV operators. It is very likely that if applied to 
SMATV operators in its present form, the contiguous communities definition would result in many 
of these operators experiencing sudden increases in copyright payments of several hundred percent. 
Moreover, many of these operators conscientiously have filed statements of account for their far flung 
systems over the years on the short form. They presumably would have to bear the increase 
retroactively through the statute of limitations period and be forced to undertake the onerous process 
of resubmitting their statements on the vastly more complicated long form. Lastly, many MDUs 
served by SMATV operators are under “bulk contracts" which do not allow the operator to raise 
fees in order to offset a rise in programming costs such as that resulting from this dramatic increase 
in copyright royalties. At these MDUs, the SMATV operator will see an already close operating 
attempting to provide competitive alternatives to the entrenched franchised monopolies and will 
ultimately result in increased costs to subscribers. 

In sum, ICTA believes that to combine SMATV systems for copyright purposes 
simply because the broad boundaries of their communities of operation touch would be contrary to 
the intent behind Section | 1 1(f) and would unfairly burden SMATV operators. ICTA therefore 
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supports the proposal put forth by commenters in the SMATV Rulemaking that these systems be 
treated as contiguous only when the MDUs which they serve are actually adjacent or are served by 


the same head-end ICTA would be pleased to submit additional information to assist in 


consideration of this issue as requested. 


li. Phantom Signals 

The Copyright Office has recognized the difficulty faced by the operator of contiguous 
systems that have carried different distant signals in the past and are now under common ownership 
as a result of a merger or acquisition. Under the present rules, the operator must treat distant signals 
carried on one system as having been carried on the contiguous system for purposes of calculating 
royalty payments for the combined system, even when the signals were not in fact carried on the 
contiguous system. This creates what is referred to as “phantom signals." ICTA firmly believes that 
attributing the phantom signal throughout the combined system, even when many subscribers never 
received the signal, grossly overstates the value of the retransmission of that signal. Furthermore, it 
could potentially result in even greater inequities in the SMATV context. As discussed above, unless 
the current definition of contiguous communities is adapted for SMATV systems, many SMATV 
operators will not only have to file the long form going forward, they will have to resubmit statements 
of account on the that form for past periods in which they made good faith filings on the short form. 
If they had been aware that the franchise-related definition of contiguous communities would be 


applied to them. these operators could have harmonized the signals carried on their otherwise 


independent systems in order to avoid paying royalty fees for phantom signals under the present rules. 
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In light of the above, ICTA supports proposals offered by commenters in Dockets 89- 
2 and 89-2A whereby the operator would aggregate the gross receipts of all the newly-contiguous 
systems to determine whether the long or short form must be completed, but then file the appropriate 
form separately. The operator would thus report a distant signal only for the system upon which it 
was actually carried and would pay the 3.75% rate only on the gross receipts from the subscribers 
who actually received the signal (assuming the combined receipts require completion of the long form 
in the first instance). Such an approach would not only more fairly compensate for the value of the 
broadcast retransmission by linking the copyright fee with the actual use of the material, it would also 


CONCLUSION 

For the foregoing reasons, ICTA requests that the Copyright Office recommend to the Senate 
Judiciary Committee that it amend the Copyright Act to provide that SMATV systems are to be 
treated as contiguous and joined for reporting purposes only when the MDUs which they serve are 
adjacent or the systems are served by the same head-end. ICTA also requests that the Copyright 
Office advocate revision of the reporting requirements for newly-contiguous systems that results in 
aggregation of gross receipts for filing classification purposes but permits the filing of separate forms 
for each system. Finally, iCTA asks that the Senate Judiciary Committee consider these comments 
as a request for the opportunity to appear before it at the appropriate time to further express its views 
regarding revisions to the copyright licensing regime. - 
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Dated: June 16, 1997 


Respectfully submitted, 
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L, David E. Parkhill, am pleased to submit these Reply Comments to the Copyright 
Office in response to the written and oral testimony provided in the above-referenced 
proceeding. I urge the Copyright Office to recommend to Congress that the Grade B 
“white area” restrictions be eliminated and replaced with a more workable tool. 


: . ~ PUNE 


Hamilton County Telephone Co-op, through its subsidiary Hamilton County 
Communications, Inc., provide satellite hardware and programming to over 1,000 
C-Band customers in Southern and Central Illinois and over 1,500 18” DBS 
customers in Hamilton and Jefferson Counties. The area that we serve would be 
Classified as rural with the closest network broadcaster about 45 air miles sway. 
Hamilton County is a member of the National Rural Telecommunications 


Cooperative (NRTC) and uses NRTC exclusively for wholesale programming 
purchases. 


As stated in my previous written comments to the Copyright Office and my oral 
testimony on May 8, 1997, the rural areas present special circumstances with 
regard to the “white area” rules governing the sale of distant network signals 
delivered via satellite. Some of the area we serve with C-Band programming 
falls within the range of being able to receive very good network signals and the 
balance falls into or beyond the Grade B contour. All of the area we serve with 
DIRECTV falls into or beyond the Grade B contour and simply do not receive 


quality network signals as | showed you when giving my oral testimony. 


Therefore, I would like to use this opportunity for “reply comments” to encourage 
the staff of the Copyright Office to recommend elimination of the “white area” 
restrictions to Congress. I would agree with the ideas put forth by Bob Phillips 
of the NRTC and Jim Ramo of DIRECTV regarding the compensation of local 
broadcasters if the details can be ironed out. 
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As | said in my oral testimony, we don’t aggressively market distant network 
signals, but customers continuously ask about the availability of networks on 
the satellite system. When they ask, we try our best to explain that they may 
not be eligible to receive the networks. Their feelings, and mine, are if they 
are willing to pay the price they should be able to receive what is being 
broadcast. Some of the reasons they want the distant networks are to stay 
in touch where they might have relatives or just to be able to receive a quality 
picture of what the networks are broadcasting. 


The current “white area” rules simply do not make sense and are impossible to 
enforce. When we talk to the customers about the requirements of receiving 
the networks we take them at their word of whether or not they are capable 
of receiving the over-the-air signals. We try to explain what could happen if 
they are challenged and that we have no alternative but to shut of the networks 
if the challenging network won't give a waiver. The way things are today only 
make the customers irate as they don’t know anything about Grade B contours 
and really don’t care about knowing about them. 


CONCLUSION 


Definite changes need to be made concerning the “white areas” and Grade B 

contour as they concern people wanting to watch the networks over satellite. 

Grade B contours don’t guarantee a good signal as 1 showed when presenting 
my oral testimony. Once a signal is transmitted over a certain distance there 

are several factors that affect the signal. 


Some possible changes are, set a mileage radius of the transmitter that a 
broadcaster can challenge someone, set a surcharge that would apply if a 
customer was within the stated radius of the transmitter and perhaps look 

at this surcharge in both directions, or possibly forget about the monopolistic 
avenues the broadcasters have and open the networks up for competition 

all around. 


| want to thank you for giving me the opportunity to come before you and 
participate in the process that is taking place. 


Respectfully submitted, 
Paved € gave 
David E. Parkhill, EVP/GM 
Hamilton County Telephone Co-op 
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In the Matter of: 
The Copyright Office's Notice of Public Meetings and Request for Comments Regarding the 
Revision of the Cable and Satellite Carrier Compulsory Licenses (Docket No. 97-1) 


Reply Comments Before the Copyright Office of the 


United States Telephone Association (USTA) 


INTRODUCTION 


The United States Telephone Association ("USTA") submits these reply comments in 
response to the Copyright Office's Request for Comments published on March 20, 1997 (62 FR 
13396), as amended on April 16, 1997 (62 FR 18656) regarding the revision of the cable and satellite 
carrier compulsory licenses, 17 U.S.C. §§ 111 and 119, respectively (hereafter "Section 111" and 
"Section 119"). As noted in our April 28, 1997 Comments, USTA is the principal trade association 
for the incumbent local exchange carrier industry. In addition, USTA members currently provide 
video programming through such outlets as open video systems (“OVS”), wireless, and traditional 


cable systems. 
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We focus our Reply on those issues addressed to USTA during the May 6, 1997 public 
meeting, as well as the questions posed in the May 23, 1997 letter of Hon. Marybeth Peters, Register 


of Copyright regarding OVS. 
At the public meeting, Mr. Neel was asked how to calculate OVS rates under the compulsory 


license in harmony with rules that were put in place by the FCC 20 years ago. Mr. Neel was also 
asked whether he could propose a “simplification of rates so that the meshing of a current OVS 
system with the traditional cable system would not pose so much of a problem” for the Copyright 
Office in administering the compulsor «license. 

As stated in our Comments, OVS already meets the statutory definition of a "cable system" 
and therefore is eligible for the license. Moreover, Congress intended that such systems pay royalties 
in the same manner as other traditional cable systems. It is incumbent on the Copyright Office to 
apply existing definitions and rules to OVS platforms just as it has done with new cable systems, 
merged systems, MMDS and SMATV systems. This is not to say that this is a simple task, but it is 
no more insurmountable than the challenges posed by other new developments and delivery systems. 
We acknowledge the difficulty in applying the cable compulsory royalty scheme now in place to all 
video distribution systems -- existing and new cable and wireless systems -- since the scheme is based 
on FCC rules and regulations dating back, in some cases, to 1976. Indeed, many of the rules have 
long been abandoned by the FCC and, it may well be time to overhaul the license. Any new 
copyright scheme, ideally, should be easier to administer than the present one. USTA would support 
and encourage a simplification of the administration of the current system, perhaps even resulting in 
the conversion to per subscriber fees, provided, however, that any resulting scheme would apply 


equally to all multichannel video programming providers and, further provided that the royalty 
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pavments due for the retransmission of broadcast signals would not result in increases in the fees paid 
to copyright owners. 

However, our main concern remains that OVS, which is not a new technology, but simply a 
new route for telephone company entry into video markets established by law and regulatory overlay, 
be allowed to develop as an effective competitor to traditional cable systems. This competition can 
only occur if the Copyright Office immediately applies the cable compulsory license rules to OVS, 
even as Congress decides how (or whether) to change the existing cable and satellite licenses. There 
is no reason the current rules and regulations applicable to existing cable systems cannot equally and 
consistently be applied to programming delivered via OVS platforms. Here is how that can be 
accomplished: 

First, an OVS programmer would compute its gross receipts by applying the statutory 
definitions and FCC rulings, beginning with the "local service area of a primary transmitter" in Section 
111(f). In the case of a television broadcast signal that is being retransmitted by a cable system where 
such cable system has not previously been regulated under the provisions of subparagraph (1) of the 
definition in Section 111(f), the "local service area of a primary transmitter" should comprise an area 
equivalent to the area for those stations retransmitted by cable systems by application of the 
provisions of subparagraph (1). These questions are answered by a determination of the “area 
served." which must be completed on the Statement of Account forms (space D). This will ensure 
that an OVS pays a fee equivalent to that paid by other (traditional) cable systems. So, for the 
purposes of computing the compulsory license royalties owed, a programmer on an OVS platform 
would file based on the communities served by one head-end, or all contiguous communities. 17 


USC § 111(f) ("cable system" defined). 
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Second, the application of the 1976 distant signal carriage and syndicated exclusivity rules 
must also be applied in the same manner they are applied to other systems that have been built since 
1980 when the FCC regulations regarding permitted and nonpermitted signals were abandoned.’ 
Moreover, in interpreting what is "permitted," the Copyright Office should grant communities 
grandfathered status rather than the systems that carry the signals, consistent with the FCC rationale 
for grandfathering such systems and in order to fairly treat OVS platforms vis-a-vis other cable 
systems. 

Third, the Copynght Office should treat the application of the 1976 must-carry rules and ADI 
(area of dominant influence) rules to determine local/distant status in the same manner in which a 
new, start-up cable system would be expected to classify such signals, particularly where there is not 
an established traditional wired cable system operating in the same service area as the OVS. Such 
cable systems, as well as OVS platforms, should pay only for distant signals, and, in instances where 
the FCC rules require carriage of broadcast signals, these signals should be treated as local signals 
for copyright purposes. 

Fourth, a determination of "contiguous communities" (i.e., operating from one headend, 
which is considered one cable system) for computing royalties paid by OVS, should be part of the 
Copyright Office’s consideration of the issue in the broader context of mergers and growth of 
incumbent as well as new (OVS) systems.” A determination must be made about whether there is a 


"single system" for contiguous communities served by a single head-end (i.e., in many, but not all 


‘See 45 FR 60186 Parts 1 & 2 (September 11, 1980); 58 F.C.C. 2d 442 Docket 20553 First 
Report and Order (1976). 


*See Cable Compulsory License: Merger of Cable Systems and Individual Pricing of Broadcast 
Signals; Final Rule and Termination of Proceeding 62 FR 23360 (April 30, 1997). 
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instances, a central office) or whether systems can be divided into two or more separate entities. For 
programmers on OVS platforms, a head-end should be deemed to be the office or site where the 
video distribution antennae receiving off-air signals (the "primary" transmission) interconnects with 
the OVS wires (the "secondary" transmission). However, for purposes of filings and payments, the 
cable system would be the entity or entities that caused the signals to be carried into each community. 
In this manner, each programmer on an OVS platform that retransmits broadcast signals would be 
considered to be a cable system under Section 111. 

Finally, the Office should consider its treatment of royalties paid in advance of the Copyright 
Office's completion of its rulemaking and ensure that good faith payments immunize programmers 
on an OVS system from fines, penalties or other charges for any underpayment or infringement of 
copyright. 

Another issue USTA was asked to address, and which we believe to be of equal importance 
to the compulsory license, is the “passive carrier” exemption. With regard to the application of the 
“passive carrier” exemption, we reiterate the position stated in our Comments that it is essential for 
Congress and the Copyright Office to maintain the “passive carrier” exemption found in Section 
111(a)(3), for carriers, including cable systems, OVS platforms, wireless, satellite and any other 
delivery system, where the carer or distributor provides equipment and services but does not control 
selection of content or information delivered over the system, nor the recipients of such content or 
information. Further, the definition in Section 111(a)(3), specifically “wires, cables or other 
communication channels,” does now and in the future should continue to apply to all such delivery 
systems, platforms and technologies delivering broadcast signals. 

In summary, the hearings and comments on file in this proceeding demonstrate that the 
compulsory license is necessary for multichannel video programming providers. Leaving the licensing 
to the marketplace would disrupt existing providers and new competitors alike. Again, the 
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Commenters urge the Copynght Office to act swiftly to confirm that programmers on OVS platforms 
are cable systems for purposes of Section 111, and as such are eligible for the compulsory license. 
To do otherwise would thwart congressional intent and the very competition that was envisioned by 
Congress when it created the OVS framework. 
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. INTRODUCTION 
The following reply comments are submitted on behalf of the Association of Local 
Television Stations, Inc. (“ALTV”), in response to the Copyright Office’s Notice of Public 
Meetings and Request for Comments in the above-captioned proceeding.’ ALTV favors retention 
of a compulsory license or licenses for secondary transmissions of the signals of local television 
stations by existing multichannel video providers. Consequently, ALTV in these reply comments 
will focus on the arguments proffered by those who favor elimination of the compulsory licenses. 


° NO FREE MARKETPLACE COULD EXIST FOR LICENSING OF 
SPORTS TELECASTS EVEN IF THE COMPULSORY LICENSES WERE 


The major sports leagues which urge elimination of the cable and satellite compulsory 
licenses tout the free market as the best place for secondary transmission licenses to be negotiated. ” 
What they neglect to mention is the absence of a free market in the licensing of telecast rights to 
professional sporting events irrespective of the cable and satellite compulsory licenses. The Sports 
Broadcasting Act, 15 U.S.C. §§1291-1295, grants professional sports an antitrust exemption 
which permits the leagues -- in lieu of the individual teams -- to license telecast rights to their 
teams’ games. Consequently, entities which wish to telecast a game often must secure righits from 
the league. They may not approach an individual team and negotiate a license with the team.° All 


162 Fed. Reg. 13396 (March 20, 1997) [hereinafter cited as Notice). 


meee hey Nee Srey ney eae Licenses, before the Library of 
permet Me yg Nee ay AN (statement of Thomas J. Ostertag) at 610; /d. 
(statement of Thomas) at Thoveinafter ced as “Meeting Tr") 

| tee the league, of course, stems from no creative act or 

oy Inc., v. Major League Baseball Players Association, 805 

24 663. aT th Cle 1986). The original work of authorship p is created by the television 
crew which the telecast. H.R. . No. 1476, 94th. 2 
they are of the station which has granted telecast rights to the game, the copyright 


in the telecast (nee’ the game) resides initially with the station. The story, of course, does not end 
there. As a condition of gaining the telecast rights, the station often must convey the copyright in 
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regular season National Football League games, for example, are subject to exclusive licensing by 
the league.* Even in sports where individual teams may negotiate telecast rights to their own 
games, their license agreements must conform to league rules. Empowered by the antitrust 
exemption, the leagues often piace stringent limitations on the licensing of game telecasts by 
individual teams. For example, because Major League Baseball has granted exclusive league 
telecast rights to ESPN on Wednesday nights, no individual professional baseball team may license 


the local telecast of a Wednesday night game.° 


None of this is to cast aspersions at the professional sports leagues. They are entitled to 
pursue their economic best interests within the confines of the law. The point is, however, that the 
law is not so confining in the case of licensing professional sports telecast rights. Laws which 
preserve a free marketplace and promote competition by placing constraints on collective behavior 
have been suspended. The free, competitive marketplace normally guaranteed by the antitrust laws 
does not exist with respect to licensing telecast rights to local professional sports events. This 
special marketplace defeating provision must not be obscured backstage while the sports leagues 
place the spotlight on their lust for a free marketplace vis-a-vis the cable and satellite compulsory 


the telecast to the league, which holds the telecast rights by virtue of the collective agreement of the 
teams in the league. 


4Comments of the National Football League, Docket No. 97-1 (filed April 28, 1997) at 1. 


5See, ¢.g., Profezsional Limited Partnership v. National Basketball Association, 
95 F. 3d. 593 (7th. Cir. 1996). This decision is the latest in ongoing litigation between the 
Chicago Bulls and WGN, both of which want to broadcast more Bull’s games on WGN, and the 
NBA, which wants to limit the number of games broadcast on WGN or collect a “tax” from the 
Bulls for games broadcast to a national audience on WGN. 


6Federal Communications Commission, Inquiry into Sports Programming Migration, 9 FCC Rcd 
3440, 3454 (1994). 
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Furthermore, repeal of the cable and satellite compulsory licenses in a context where the 
sports leagues remain empowered by their antitrust exemption is more than a matter of 
counterbalancing iegal privileges. The practical effect would be felt quickly. Secondary 
transmissions of professional sports events on distant signals would cease. The so-called 
superstations no longer would be superstations. Morewver, the viewing public, which has enjoyed 
distant signal programming in the 20 years since the cable compulsory license became effective, 
would be deprived of programming to which they have become accustomed. Neither copyright nor 


communications policy have condoned such an occurrence.’ 


Therefore, repeal of the compulsory license hardly would create a free marketplace for 
licensing of telecast rights to professional sports events. The sports leagues would continue to be 
empowered to structure the market to their advantage and in so doing deny the public access to 
popular programming to which it has become accustomed. Thus, creating a free marketplace in 
which secondary transmissions purportedly could be licensed is more a rationalization -- and a 
specious one at that -- than a credible rationale for repealing the cable and satellite compulsory 


7For example, the PCC grandfathered distant signal carriage commenced prior to March 31, 1972, 
the effective date of its rules limiting the number of distant signals on cable television systems “[i}n 
light of the difficulties of withdrawing signals to which the public has become accustomed....” 

Cable Television Report and Order, 36 2d 185 (1972). Similarly, in the Cable Television 
Consumer Protection and Competition Act of 1992, Congress exempted superstations (as of May 
1, 1991) from the retransmission consent requirement. 47 U.S.C. §325(b)(2). Finally, Congress 
in the Satellite Home Viewer Act of 1994, defined a station's local service area under the 
compulsory license to include not only the area the FCC considered the station's local market area 
under the must carry rules in the Cable Act, but also the area in which the stations were considered 
local under prior rules. 17 U.S.C. §111(f). In both these latter instances, the action by Congress 
assured that viewers were not deprived of programming which had been available to them in the 


past. 
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° MPAA’S CONFIDENCE IN THE ABILITY OF THE MARKETPLACE 
TO ACCOMMODATE PRIVATELY NEGOTIATED LICENSING 
AGREEMENTS FOR SECONDARY TRANSMISSIONS OF BROADCAST 
STATION PROGRAMMING IS MISPLACED. 


The Motion Picture Association of America (“MPAA”) points to the licensing of exhibition 
rights by cable networks as an indication that the licensing of secondary transmission rights to 
broadcast signals could be accomplished with ease in the absence of the cable and satellite 
compulsory licenses.” The ability of an entity to negotiate with a finite number of copyright owners 
for a single channel of programming in ALTV’s view inspires no real confidence that a cable 
system carrying even the “average” nine local and three distant signals could do so with the same 
ease.” The comparison is faulty from the start. First, the cable network is a single channel. A cable 
system carries multiple broadcast signals. Second, the cable network selects the programs it wishes 
to show. A cable operator, however, has no control over the particular programs which the stations 
it carries decide to show or how they are scheduled (some, notably, on a very last minute basis).'° 
Third, in the case of a cable network, no other rights holder is involved. In the case of a cable 
system, the station subject to secondary transmission also holds exhibition rights to the program. 
This may or may not complicate the process, but it holds out the real prospect that transaction costs 
will be borne by the station, as well as the copyright owner and the cable system. Fourth, a cable 
network is a program originator. A cable system is a conduit for a signal compiled and shown 
initially by a local television station. All of these factors portray a much more cumbersome and 


‘Meeting Tr. at 103 (statement of Fritz Attaway). 
*Mecting Tr. at 40 (statement of Decker Anstrom). 


lOWhat, for example, does the cable system do when a station schedules two hours of syndicated 
programming from its library at the last minute in lieu of a rained-out baseball game? Does it leave 
the sereen blank? Should it hae taken an inventory of the programming libraries of every station it 
carries in anticipation of last-minute pre-emptions and substitutions? Is someone going to be 
uvatlable at the studio or syndication firm on Sunday afternoon to license the substitute program on 
the spur of the moment” 
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signals than for a cable network originating a single channel of programming. '' 


One also might suggest -- and to a certain extent rightly -- that consolidation in the 
programming and distribution industries might reduce the burdens of negotiating individual 
program licenses for secondary transmissions of broadcast signals. For large entities like Time- 
Warmer, which holds substantial cable and production interests, this may be so. Indeed, entities 
with large stables of cable systems or libraries of programming will benefit from efficiencies and 
bear transaction costs more easily. Both industries, however, still are home to smaller entities, all 
of which would have to cope with negotiating program rights and for which added transaction 
costs would affect their financial performance in a material fashion.'? 


Therefore, the prospect of significant transaction costs may not be blithely dismissed on the 
observation that cable networks find it easy enough to negotiate licenses for their programming. 


'!\ALTV also must observe that copyright owners’ hope for some new bonanza in licensing 
secondary transmissions likely is a vain hope. Cable systems remain entrenched monopolies in the 


vast majority of communities. Consequently, local stations rarely have secured monetary 
consideration from cable for retransmission consent under Section 325 (b) of the 
Communications Act, 47 U.S.C. §325(b). No basis exists for that 


program producers 

would fare any better. This also portends considerable risk to stations. have suggested that 
stations acquire and relicense the cable rights to their programming. In acquiring those rights a 
station must ina y competitive market. However, when it turns to resell those rights, 
a Spee buyer in the local cable system. Stations easily might end up gaining 
ee ee Sp ee een 

—- buy high and sell low to assure the continued availability of its entire broadcast schedule 
coats. ion cpaeeeaaniel program copyright owners would be willing to 
suthertue cnsendany cotmunemtesions of Gale ecgpamumion, As auied in tho quoviens snstion, oxene 
sports rights holders might be expected to refuse to grant such rights. Again, stations and cable 
would be frustrated in their desire to provide which long has been enjoyed 

by their viewers and subscribers, ively. In a si vein, how would a cable system be 
expected to respond when a copyri ious Abts aetie enaniiartammtion ate 


program on a must carry signal? 


'2For example, among the six networks, fall prime time schedules will represent programming 
me a per ge the ye a ge pannel a 
portion of those programs, many remain produced by smaller production companies. The 1997-98 
Broadcast Network Schedules, Electronic Media (May 26, 1997) at 5. 
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° PAYMENT OF COMPULSORY LICENSE FEES FOR SECONDARY 
TRANSMISSION OF TELEVISION STATION SIGNALS IN THEIR 
LOCAL MARKETS WOULD UNDERMINE THE MARKETPLACE 
WHICH NOW EXISTS VIA THE RETRANSMISSION CONSENT 
PROVISION OF THE COMMUNICATIONS ACT. 


Ironically, proposals to establish fees for secondary transmission of local television station 
signals in their local markets would place arbitrary constraints on a functioning marketplace. Under 
the Communications Act, no multichannel video provider may secondarily transmit the signal of a 
local television station in its local market area unless the station has elected to be carried as a must 
carry signal (only in the case of cable television systems and open video systems) or has consented 


to its retransmission. The ability of a station to grant retransmission consent is subject to limitation 
by the copyright owners of programs which appear on the station.'> Thus, the retransmission 


consent regime provides for two negotiations -- one between the copyright owner of the program 
und the station and one between the station and the cable system. Again, the copyright owner may 
seck terms which condition the station’s ability to grant retransmission consent on some additional 
consideration from the station or a pass through of some part of the consid<ration received by the 


station from the cable system. Both negotiations take place unfettered by legal limits. 


A compulsory license fee for local signals would layer a preset fee over the two 
negotiations. The cable system would be paying the copyright owner directly. This could reduce 
the cable system’s ability to pay the station for retransmission rights, as well as the copyright 
oWner’s incentive to seek compensation from the station. Whether the flow of consideration would 
return to a market equilibrium hardly could be assured, however. What, for example, would occur 
if the fee exceeded the price the cable system was willing to pay in an open market? Moreover, 
why overlay two open market negotiations with a transcendent, but possibly arbitrarily imposed 


transaction? Nothing could be accomplished beyond what the marketplace negotiations already 


3Broadcast Signal Carriage Issues, 8 FCC Red 2965, 3005 (1993). 
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provide. The only likely result is a more complicated process with the added risk of a result 


skewed outside of a marketplace equilibrium. 


° SECONDARY TRANSMISSION OF THE SIGNALS OF LOCAL 
TELEVISION STATIONS ON EITHER A LOCAL OR DISTANT BASIS IS 
A HIGHLY UNIQUE UNDFRTAKING WHICH MAY NOT BE 
COMPARED WITH STRAIGHT PROGRAM ORIGINATION BY A 
MULTICHANNEL VIDEO PROVIDER. 


The secondary transmission of a broadcast signal by multichannel video providers is very 
distinct from the exhibition of individual programs by multichannel video providers or their 
supplier networks. Unlike other video providers, local television stations are licensed by the 
federal government to operate in the public interest. They must provide programming dealing with 
issues of local concern in their communities of license and service areas. Their political 
programming is subject to strict requirements to assure equitable treatment of opposing candidates. 
Programming responsive to the informational and educational needs of children must be broadcast 
in specific amounts during specified portions of the day. Indecent material must be presented only 
during late-night hours. Programming must carry ratings to advise parents of possibly unsuitable 
content for their children. In recognition of their unique status, Congress has enacted a requirement 
that cable systems carry local stations, and the Court has upheld the requirement in the face of a 
blistering attack on its constitutionality by the cable industry. As the Court repeatedly and 


consistently has observed, “broadcasting is demonstrably a principal source of information and 


14Some might say, “Aha! This argument also undermines the current cable compulsory license for 
distant signals as well! After all, the compulsory license imposes a set fee over two similar 
negotiations under the retransmission consent provision.” Such is not the case, however. First, 
superstations are excepted from the retransmission consent requirement. Second, even in the case 
of non-superstation distant signals, the copyright owners of programming on the station rightfully 
may expect no increased compensation from the station. Stations have little or no ability to gain 
revenue from audiences outside their local markets. This is particularly the case today because the 
Copyright Office and the FCC employ a definition of local market area that corresponds with the 
true commercial market areas of stations. 
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entertainment for a great part of the nation’s population.”!> Thus, Congress was adamant that cable 


systems not interdict the signals of local television signals and prevent viewers from viewing 


stations licensed to serve them. 


Furthermore, when cable systems carry local signals in particular, they are no more than an 


alternative conduit for the broadcast signal, which otherwise usually would be received by the 
viewer directly off-the-air.'° In other words, the viewer gets nothing more than what already has 


been available. Moreover, from the perspective of the copyright owner of programming on the 
station, no One new is receiving the signal. The station has been licensed to broadcast the program 


in its market and that is all that is happening. As a practical matter, no new event from which might 


sprout a need for additional compensation is taking place.!” 


Even more to the point with respect to the compulsory license, Congress and the FCC have 
established and maintained a regime of complementary copyright and communications policy 
provisions designed to assure that the underlying goals of both legal disciplines are achieved. In 
essence, the compulsory license “fits” the country’s communications laws and regulations, as it 
was designed to do. A marketplace with no compulsory license would not fit. The most striking 


illustration, of course, is the conflict of the must carry requirement with a requirement that cable 


'STurner Broadcasting System, Inc., v. FCC, No. 95-992 (decided March 31, 1997), slip op. at 
6, quoting Turner Broadcasting System, Inc., v. FCC, 512 U.S. 622 (1994), quoting in turn 
United States v. Southwestern Cable, 392 U.S. 157, 177 (1968). 


16In this context, the “otherwise” is the absence of cable television. When cable is connected to a 
subscriber set, the ability to receive directly off-the-air often is lost or at least encumbered by the 
need to use a so-called “A-B” switch, a particularly suspect device, never thought sufficiently 
reliable to provide adequate access to broadcast signals once the cable was attached. Turner 
Broadcasting System, Inc., v. FCC, No. 95-992 (decided March 31, 1997), slip op. at 37-39. 
Furthermore, an A-B switch is useless if the consumer has elected to dismantle the antenna 
previously used for off-air reception. 


'7ALTV recognizes that as a legal matter, a multichannel video provider is engaged in a public 
performance of a work when it transmits it on a secondary basis to its subscribers. 
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systems negotiate exhibition rights for programming on those must carry stations. Such a must 


Carry-must pay approach never has enjoyed widespread affirmation. S 


Finally, with respect to distant signals, the present copyright/communications policy 
scheme has permitted limited use of distant signals. Whatever else may be said, the public has 
come to enjoy access to a few distant signals, whether they be national superstations like WTBS or 
WGN or more proximate signals of regional interest. As noted above, depriving the public of 
programming to which it has become accustomed always has been considered bad public policy -- 
and political suicide. Yet, this is likely to occur if the cable and satellite compulsory licenses are 


repealed. Communications policy will have been undone by out-of-synch copyright provisions. 


Therefore, the unique posture of broadcast signals in communications policy molds the 
context in which the compulsory license must be viewed. The cable and satellite compulsory 
licenses are, no doubt, exceptions to the rule, but in the environment in which they operate, they 
are sound and sensible exceptions which well serve the interests of copyright owners and the 


public. 


I8Meeting Tr. at 133 (statement of Fritz Attaway). Beyond the facially troublesome nature of such 
a conflict, the real possibility exists that the must carry requirement would be totally undone. 
Knowing that a cable system had to buy the program, the producer could demand an exorbitant 
price. Knowing that the station would have to reimburse the cable system for its copyright costs, 
the cable would agree to pay an exorbitant price and then pass it on to the station. See 47 U.S.C. 
§614(b)(10). When the station could not pay the costs, the cable system could drop the signal. 
Must carry becomes a hollow provision. Notably, Congress included the pass through provision 
solely to cover the anomalous circumstance in which a station was local for must carry purposes, 
but not for copyright purposes. Congress also has sought to eliminate the anomalies. See 
Broadcast Signal Carriage Issues, supra, 8 FCC Rcd at 2992. In short, Congress never intended 
that must carry stations be burdened with making large copyright payments to secure cable carriage 
in their markets. Moreover, Congress sought to prevent cable systems from charging stations for 
Carriage under the must carry requirement. Jd. Thus, repeal of the compulsory license would 
confound the operation of the must carry provision. 
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ALTV REPLY CC MMENTS PAGE 9 


81 


° CONCLUSION 

Were ALTV writing on the tabula rasa in the early 70s, it likely would have vehemently 
opposed the cable compulsory license. Twenty years later, however, the issue no longer is whether 
cable or any other multichannel video provider should have a compulsory license. Congress 
essentially answered that question in 1976 -- and in 1988 -- and in 1994. The issue today is what is 
to be gained (versus what is to be lost) by repeal of the cable and satellite compulsory licenses. As 
ALTV has urged throughout this proceeding, the compulsory licenses have worked well. No one 
may deny that they need to be tidied up a bit, but essentially they are providing well for the 
interests of copyright owners and the public. Therefore, ALTV urges the Copyright Office to 
recommend legislation embodying a compulsory license for multichannel video providers which 
provides for free use of local signals when all local signals are carried and also provides for 


secondary transmission of a limited number of distant signals. 


Respectfully submitted, 


wee wk re) 
Vice ident, General Counsel 


Association of Local Television Stations, Inc. 
1320 19th. Street, N.W., Suite 300 

Washington, D.C. 20036 

(202) 887-1970 


June 20, 1997 
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REPLY COMMENTS OF THE AMERICAN SOCIETY 
_OF COMPOSERS, AUTHORS AND PUBLISHERS _ 


In accordance with the Copyright Office's (the 
"Office's") Notice of Public Meetings and Request for Comments, 
62 Fed. Reg. 13396 (March 17, 1997), as amended, 62 Fed. Reg. 
18655 (April 11, 1997), the American Society of Composers, 
, Authors and Publishers ("ASCAP") hereby submits the following 
reply comments.’ 
ASCAP believes that the record evidence and testimony 
before the Office supports ASCAP's view that the cable and 


satellite carrier compulsory licenses should be repealed and that 


‘In its Notice, the Office limited the scope of its inquiry 
to the retransmission of broadcast signals and the cable and 
satellite carrier compulsory licenses. Accordingly, the comments 
of the Public Broadcasting Service ("PBS") and National Public 
Radio regarding Section 118 should be disregarded as beyond the 
scope of this proceeding. If the Section 118 compulsory license 
were to be discussed in the Office's report (an event we strongly 
oppose in this proceeding), we believe that any such discussion 
would be improper without giving all interested parties an 
opportunity to submit comments on the subject. 
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copyright owners and users should be permitted to negotiate in 
the free marketplace. 

ASCAP's reply comments are not intended to be a 
comprehensive response to all questions raised by the Office. 
Instead, we have focused on those matters that most directly 


affect our members or for which we have pertinent information. 


1. The Clearance of Rights to Copyrighted Works In a Free 
A OW ao oo ERT ; * 


During the hearings, witnesses for the satellite and 
cable industries testified that maintenance of the Section 111 
and 119 compulsory licensing regimes are “absolutely necessary to 
alleviate the enormous copyright clearance burden." E,g., Tr. 
489 (Ramo) (DirecTV); see also Tr. 104 (Hewitt) (Satellite 
Broadcasting & Ccmmunications Association ("SBCA")); Tr. 39 
(Anstrom) (National Cable Television Association ("NCTA") ) ; 
Written Statement of the NCTA at 6. These statements are 
unfounded. 

As we pointed out in our testimony filed with the 
Office on April 28, 1997 ("ASCAP Written Testimony"), and as the 
record shows, copyright owners and representatives of the cable 
and satellite industries already negotiate in the marketplace 
with respect to other rights. See, e.g., Tr. 548-49 and 606 


(Ramo) (DirecTV) (testimony regarding DirecTV's deal for sports 


We refer to citations to the transcripts of the hearings 
before the Office on Mey 6-8, 1997 as "Tr." followed by the 
transcript page number, the name of the witness and the entity on 
those behalf the witness testified. 
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packages); Tr. 610-11 (Ostertag) (Office of the Commissioner of 
Baseball ("Baseball") ) (testimony regarding negotiations between 
satellite carriers and cable systems, on the one hand, and major 
league baseball, on the other); Tr. 105-07 (Attaway) (MPAA) 
(marketplace negotiations already take place for all other 
rights); Statement of Marvin L. Berenson on Behalf of Broadcast 
Music, Inc. ("BMI Statement") at 7-8; ASCAP Written Testimony at 
20-21. There is no reason why these negotiations -- between the 
same parties -- cannot be expanded to include the rights now 
licensed under Sections 111 and 119. 

At least one satellite carrier agrees with copyright 
owners that it is possible to clear such rights in the 
marketplace and has stated that it would prefer to do so. 

Tr. 169, 200 (Agress) (American Sky Broadcasting("ASkyB") ); 
Testimony of Preston Padden on behalf of ASkyB, In the Matter of 
1996 Satellite Carrier Royalty Rate Adjustment Proceedings ("1996 
Satellite Rate Adjustment Proceeding"), Docket No. 96-3 CARP-SRA, 
Tr. 3759 (Padden) (ASkyB). As Ms. Agress, speaking on behalf of 
ASkyB, aptly testified: "Well, because I think the marketplace 
ultimately will work and that you will be able . .. to clear the 
rights . .. I believe that because everyone knows a compulsory 
license exists, they don't . . . worry about how they would 
negotiate. ..." Tr. 200 (Agress) (ASkyB;. 

The Section 111 and 119 compulsory licenses are “hus an 
opiate for the cable and satellite carrier industries. Unless 


Congress makes clear to cable operators and satellite carriers 
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that there will no longer be legislative compulsory licenses 
instead of the marketplace, these industries will not have any 
motivation to expand their ongoing negotiations with copyright 
owners to include rights now licensed under Sections 111 and 


119. 


2. Cable Operators and Satellite Carriers Adjure Marketplace 
oat 3 with ¢ laht ¢ Simply B = De Mot 
Want to Pay Fair Market Value for Their Use of Copyrighted Works. 


Cable operators and satellite carriers not only argue 


that it is impossible to clear Section 111 and 119 rights in the 
marketplace, they are even unwilling to try. See, e.g., Tr. 423 
(Effros) (Cable Telecommunications Association ("CATA")). In 
fact, the satellite carrier industry, faced with the imminent 
sunset of Section 119, has not even bothered to heed Congress’ 
direction to move toward a marketplace solution. 

When questioned by Ms. Petruzzelli about what efforts 
his constituents had made to negotiate in the marketplace, given 
the imminent expiration of Section 119, Mr. Ramo testified that 
the satellite industry had done nothing. "Well, with respect to 


the sunset in 1999, I'm here. That's about all we have done. We 


The Comments of the Canadian Claimants Group contain an 
interesting discussion of how little it would take for cable 
operators to clear Section 111 rights in the marketplace. For 
example, on pages 16 and 17 of their Comments, the Canadian 
Claimants state that only three claimant groups -- Canadian 
Claimants, Program Suppliers and Joint Sports Claimants -- have 
programming on Canadian signals and are eligible for Section 111 
royalties. They also state that only PBS would be entitled to 
share in the royalties “paid for educational signals." Id. at 
17. Music, of course, runs throughout both Canadian and PBS 
programming and negotiations for the rights in the music 
ccatained in this programming must include Music Claimants -- 
ASCAP, BMI and SESAC, Inc. 
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are presuming that -- we are going to work diligently to make 
sure that we have an extension of Section 119." Tr. 585 
(Ramo) (DirecTV); see also Tr. 588 (Phillips) (National Rural 
Telecommunications Cooperative) (his group has talked to 
Congress). Mr. Parkhill, too, plans to go "talk with members of 
the Congress," not sit down with copyright owners. Gee Tr. 591 
(Parkhill) (Hamilton County Telephone Co-Op). 

In response to questions from the Office, Messrs. 
Hewitt and Ramo also stated that a lengthy extension of Section 
119 of ten or fifteen years would not help their industries move 
toward a marketplace solution. Instead, they believe they need a 
permanent compulsory license: 

Ms. Kretsinger: “You're saying then, that the 
marketplace wouldn't allow you to 
purchase signals?" 

Mr. Hewitt: "We think that it is impossible. ..." 

Ms. Kretsinger: "So 10 or 15 years wouldn't help 


you? I mean, you want a permanent 
extension of the way it is now?" 


Mr. Hewitt: "Yes." 


* * * 


Ms. Kretsinger: ". . . One of the things I think that 
perhaps you know, is that the copyright 
law really does not support the principle 
of continuing compulsory licenses. . . 
What about a proposal that would say 
continue both cable and satellite for a 
certain time, allow the market place, any 
market piace dislocation to be considered 
and eliminate the compulsory license say 
in 10 years. Wouldn't your business have 
had ample start-up time by then? Mr. Ramo?" 


Mr. Ramo: "Well again, it's hard to know what's going 
to happen in 10 years, first of all tc answer 
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that .. . I am not sure that there is any- 
thing that changes in 10 years." 


Tr. 141-42 (Hewitt) (SBCA); Tr. 574-76 (Ramo) (DirecTV). 

Even if what these industries say about clearance 
problems were true (and it most assuredly is not), and access to 
copyrighted works were guaranteed, cable operators and satellite 
carriers still would be unwilling to negotiate with copyright 
owners regarding the price to be paid for their exploitation of 
copyrighted works. They made this clear, for example, in their 
dialogue with the Office's Mr. Cassler: 


Mr. Cassler: “Pursuing the question of marketplace 
setting of rates versus government setting 
of rates, the compulsory license actually, 
is compulsory in two respects. One, it's 
guaranteed access. That is, the author 
cannot say no, the author may allow use of 
the work, and the ser has an absolute right 
to use it. 


The other part about it is that's 
compulsory is guaranteed price; that the 
author cannot set the price; that the user 
has an absolute right of recourse to the 
government's set price if the user doesn't 
like what the author is offering. 


So my question, it seems to me that 
cable and satellite interests are mostly 
interested in guaranteed access, but they 
need the license . 


But the guaranteed price has not been 
part of that mantra. So I want to know 
whether the two things can be separated... 
Can be the compulsory license give you 
guaranteed access with no transaction costs, 
but can the government get out of setting the 
price and the distribution, or are they 
inextricably linked?" 


* * + 
Mr. Hewitt: “Well, I think it would probably end the 
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compulsory license because I think what it 
will do is, the rates would be so 
outrageously high that we'd end up never 
having to be able to go forward." 


Mr. Anstrom: “I think that would be our view as 
well. ..." 


Tr. 112-15 (Hewitt) (SBCA), (Anstrom) (NCTA). 

Only ene conclusion can be drawn from these comments. 
Cable operators and satellite carriers are unable actually to 
prove that marketplace negotiations will cripple their 
industries; they mount their unfounded attacks simply because 
they are unwilling to pay fair market value for the copyrighited 
works contained on distant signals. See Written Statement of 
NCTA at 19-21 (NCTA is displeased with the Section 111 3.75% 
royalty rate, the only fair market value rate in Section 111, 
calling it a “penalty rate"). 

There is no evidence, however, that copyright owners 
would be unreasonable in their negotiations, particularly in 
light of the fact that copyright owners already negotiate with 
these same users for other rights. Nor is there any reason to 
believe that representatives of copyright owners would risk 
losing millions of dollars by pursuing rates far in excess of 


fair market vaiue, especially when these revenues are important 


to the copyright owners they represent. See, e.g., Testimony of 


Marsh. Kessler, 1996 Satellite Rate Adjustment Proceeding, Tr. 


1033 (Kessler) (MPAA). Of course, copyright owners would also be 


mindful that if they are unreasonable, cable operators and 
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satellite carriers will rush to tell Congress "I told you so" and 
seek reimposition of the compulsory licenses. 

To obfuscate the issues, cable operators and satellite 
carriers point to the sums they have paid to copyright owners 
over the years under Sections 111 and 119. See, e.g., Tr. 57-58 
(Anstrom) (NCTA); Tr. 511 (Duffy) (United Video Satellite Group) ; 
Testimony of Comcast Cable Communications, Inc. ("Comcast") at 2. 
But the sums paid are irrelevant because they do not represent 
fair market value. 

In short, cable operators and satellite carriers want 
guaranteed, unlimited access to copyrighted property in 
perpetuity and they want to pay far less than fair market value 
for this property. Yet, aside from their mere opinions as to 
what the marketplace would be like, the record is zbsolutely 
devoid of empirical evidence supporting the continuation of these 


artificial and unnecessary license mechanisms. Let the 


marketplace work. 


3. Smal) Cable Operators Will Not Be Prejudiced by Elimination of 
the Cable Compulsory License. 


Representatives of small cable operators (with 1000 
subscribers or less) argue that without the cable compulsory 
license, each system will have to engage in multiple, expensive 
and time consuming negotiations with copyright owners. Tr. 416- 
17, 420-21 (Effros) (CATA); Written Testimony of the Small Cable 
Business Association ("SCBA"), ii and 3-6. These arguments are 


disingenuous. 


These systems already negotiate with cable programming 
services for non-broadcast signals, and mechanisms exist to 
foster collective negotiations between representatives of the 
small cable operators and copyright owners. In such 
negotiations, the marketplace rates can be tailored to the 
particular needs of these small users. See, e€.g., Tr. 426-27 
(Charap) (ASCAP); Tr. 414, 417, 429-31 (Berenson) (BMI). 
Collective action by these systems is clearly possible as 
evidenced by the very appearance of Messrs. Effros, Polka and 
Breisach, speaking before the Office on behalf of many small 
cable operators. 

We also pointed out that ASCAP and BMI have vast 
experience in negotiating with small radio stations represented 
by the "all-industry" Radio Music License Committee. In fact, 
ASCAP and BMI negotiate with many small businesses through 
industry trade associations and committees. Other copyright 
owners have similar experience. Tr. 412-13, 426-27 (Charap, 
Berenson) (ASCAP, BMI). 

In short, there is no reason to presume that there will 
be massive dislocation even among the small cable systems should 
the compulsory license be repealed. There is no empirical 
evidence to support that conclusion, only conveniently and 
cleverly packaged, but unfounded, "fears". 

Moreover, at most, about 12% of the cable subscriber 
universe is served by small cable systems (Tr. 427 


(Breisach) (SCBA)), while nearly 90% of cable subscribers are 
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served by a handful of mammoth multiple system operators. These 
large operators are well able to negotiate with copyright owners 
and pay fair market value fees. Small cable operators can and 
will be protected in the marketplace through collective 
representation. But, mammoth companies iike Time Warner and 
Comcast can more than hold their own in the marketplace. 

4. ne ” 

The portrayal of the ASCAP and BMI rate courts by the 
cable and broadcasting operators is also misleading. These 
parties argue that ASCAP and BMI rate court proceedings are 
expensive, inefficient and an undesirable alternative. See, 
e.g., Tr. 403-04, 447 (Effros) (CATA); Tr. 104 (Ivins) (National 
Association of Broadcasters ("NAB")); Comcast Testimony at 2. 

In the first place, it is well nigh impossible to be 
critical of BMI rate court proceedings because BMI has not 


litigated in the rate court. 


As for ASCAP, historically the overwhelming majority of 


proceedings under the ASCAP Consent Decree have been resolved by 
negotiation and not litigation. ASCAP, like any sensible 
business entity, always prefers negutiation to litigation. As 
for the very infrequent litigated proceedings, they need cost no 
more than the rate and distribution proceedings called for by 


Sections 111 and 119. 
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For the reasons set forth in ASCAP's Written Testimony, 


expansion of existing compulsory licenses or imposition of new 
compulsory licenses to cover the Internet, OVS and other new 
technologies would be unwise. For a discussion regarding Section 
111 and OVS, see “Comments of ASCAP, BMI and SESAC," In the 
Matter of Eligibility for the Cable Compulsory License, Docket 
No. 96-2 filed with the Office on September 13, 1996, attached 
hereto as Exhibit A. 

The Internet deserves some further comment. This 
emerging technology is virtually borderless and is not analogous 
to the technologies licensed under Sections 111 and 119. 
Moreover, laws passed to govern the compulsory licensing of 
copyrighted works contained in Internet transmissions could well 
be obsolete before they are put into effect. Of course, the 
Office has already ruled that Section 111 applies only to 
localized retransmissions and, therefore, by definition Section 
111 cannot apply to the Internet, an international service with 
no borders. Tr. 685 (Garrett) (Baseball); 57 Fed. Reg. 3284, 
3292 (1992), aff'd, SBCA v, Oman, 17 F.3d 344 (11th Cir.), 
cert. denied, 115 S. Ct. 88 (1994). 


The arguments in support of the extension of Section 
111 to the Internet raised by Mark Cuban, President of Audionet, 
Inc., "the largest broadcast network on the Internet" (Tr. 642 


(Cuban) (Audionet), are, for the most part, ludicrous. Mr. Cuban 


11 


93 


argues for extension of Section 111 because it would enable him 
to serve a "global audience." Tr. 644-45 (Cuban) (Audionet). He 
further maintains that a perpetual license (or at the bare 
minimum a license with a duration of 20 years with 12 years of 
minimal royalties), is necessary in order to give time for 
Internet technology to develop. Tr. 648-49 (Cuban) (Audionet). 

Should copyright owners subsidize Internet companies? 
Is the electric company providing power at a discount? Are 
computer manufacturers providing hardware for free? There is no 
reason to force the owners of any kind of property, let alone the 
owners of intellectual property, to subsidize this industry. 

As for Mr. Cuban's assertion that without a compulsory 
license he faces the "Herculean task" of negotiating licenses 
with multiple copyright owners, he admits that he broadcasts 
cable television programming, major league sporting events, NAB 
presentations, concerts and many other programs. Revised 
Statement of Mark Cuban on behalf of Audionet at 2-4 and 
Appendix; Tr. 646 (Cuban) (Audionet). Presumably, Mr. Cuban had 
ee negotiate with numerous copyright owners and their 
representatives to acquire these rights. 

Mr. Cuban also testified that he had reached agreement 
with ASCAP. Tr. 654 (Cuban) (Audionet). In response to a 
question from Register Peters, however, Mr. Cuban quickly changed 
his testimony, acknowledging that he is not licensed by ASCAP. 
Id. at 655. Nevertheless, we understand that Mr. Cuban may be 


representing to others that he holds an ASCAP license. See 
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Exhibit B. This is untrue: Neither Mr. Cuban nor Audionet holds 
an ASCAP license, although ASCAP has repeatedly offered such a 
license in the same form as other Website operators have 


accepted. 


Mr. Anstrom argued that the copyright owners' decision to 
forego Section 111 rate adjustment proceedings over the last 
decade is evidence that cable operators are paying fair market 
value for copyrighted works under Section 111. Tr. 57-58 
(Anstrom) (NCTA). See also Written Statement of Time Warner Inc. 
at 9. While this may be true of the 3.75% market-based rate 
applicable to signals added by cable operators after rescission 
of the FCC's distant signal rules, the basic cable rates paid 
under Section 111 are not fair market value rates. Tr. 58-59 
(Attaway) (MPAA). See also Post-Hearing Brief of the Copyright 
Owners, In the Matter of 1991 Satellite Carrier Royalty Rate 
Adjustment, CRT Docket No. 91-3-SCRA, at 45-49. 

Section 111 severely limits the ability of copyright 
owners to seek an increase in basic rates. Specifically, Section 
111 restricts changes in the basic rates to adjustments for 
inflation or adjustments to maintain the real constant dollar 
level of royalty fees. And, there is no way to obtain an 
adjustment in the rates that would equal fair market value. 
Adjustments to maintain the real constant dollar level of fees 


that are already below fair market value, of course, could not 
13 
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ever result in marketplace ra‘ . Moreover, even automatic 

adjustments for inflation are prohibited by statute where the 

rates charged cable subscribers for basic service have kept pace 

with inflation. See 17 U.S.C. § 801(b) (2) (A). 

7. While We Oppose Any Amendment of Section 119 to Permit Local 

Retransmissions of Broadcast Signals, Any Such Amendment Should 
ide For P t of R Iti to ¢ vaht ¢ 

ASkyB urges the Office to recommend an amendment to 
Section 119 establishing a zero rate for local retransmissions of 
broadcast signals by satellite carriers, ASkyB claims that 
copyright owners have already been fairly compensated for 
carriage of these signals because local stations have purchased 
the right to deliver programming to all viewers in the local 
market. Tr. 174 (Agress) (ASkyB). 

As a threshold matter, we note that, as a matter of 
law, Section 119 does not permit satellite carriers to retransmit 
broadcast stations within the local markets served by those 
stations. See discussion in "Proposed Findings of Fact and 
Conclusions of Law of ASCAP, BMI and SESAC, "1996 Satellite Rate 
Adjustment Proceedinc, at 8-9, If the law were to be amended, 
which we do not recommend, any amendment permitting carriage of 
local signals should provide for payment of royalties to 
copyright owners. 

There is a fundamental flaw in ASkyB's request for a 
zero rate. When ASkyB retransmits a local signal, it is making a 


separate public performance of copyrighted works for which it 
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intends to charge customers. See Testimony of Preston Paddon in 
the 1996 Satellite Rate Adjustment Proceeding, Tr. 3656-57 
(Padden) (ASkyB). The Copyright Law mandates compensation for 
such a separate public performance and ASkyB offers no credible 
argument in support of any exemption from copyright fees. 


CONCLUSION 


Cable operators and satellite carriers have not 
provided any new arguments in support of their pleas for 


retention of the compulsory licensing schemes. Indeed, the 


record evidence before the Office demonstrates that they are well 


able to negotiate with copyright owners, outside the confines of 
compulsory licensing, and to pay fair market value for the right 


to retransmit broadcast signals. 


Respectfully submitted, 
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GENERAL COUNSEL 
, OF COPYRIGHT 


Before the SEP 13 1996 
COPYRIGHT OFFICE 


LIBRARY OF CONGRESS RECEIVED 


Washington, D.C. 


In the Matter of: 


eo ce oe oe 5 


ELIGIBILITY FOR THE Docket No. 96-2 


CABLE COMPULSORY LICENSE : 


COMMENTS OF THE AMERICAN SOCIETY OF 
COMPOSERS, AUTHORS AND PUBLISHERS, 


BROADCAST MUSIC, INC... AND SESAC, INC, 

The American Society of Composers, Authors and 
Publishers ("ASCAP"), Broadcast Music, Inc. ("BMI") and SESAC, 
Inc. ("SESAC") (collectively "Music Claimants") submit the 
following reply comments in response to the Copyright Office (the 
"“Office") Notice of Inquiry, 61 Fed. Reg. 20197 (May 1, 1996), as 
amended by 61 Fed. Reg. 27322 (May 24, 1996). 

Music Claimants have reviewed the initial comments 
filed by all other parties concerning the eligibility of open 
video systems that retransmit broadcast signals for the cable 
compulsory license, 17 U.S.C. § 111. For the reasons set forth 
below, Music Claimants believe that the determination of that 
eligibility is a policy matter for Congress, not the Office. 
Further, should the Office determine that, as 1 regulatory 
matter, open video systems are eligible for the cable compulsory 


license, Music Claimants believe that open video systems would 


not be entitled to the passive carrier exemption set forth in 17 


U.S.C. § 1lll(a) (3). 
DISCUSSION 


I. WHETHER OPEN VIDEO SYSTEMS ARE ELIGIBLE FOR THE CABLE 
COMPULSORY LICENSE IS _ A POLICY MATTER FOR CONGRESS. 


Music Claimants agree with the Motion Picture 
Association of America, Inc. ("MPAA") and Joint Sports Claimants 
that Congress is the appropriate body to determine whether the 
cable compulsory license should be extended to open video 
systems. As MPAA and Joint Sports Claimants aptiy observe, open 
video systems do not fit comfortably within the statutory 
definition of “cable system” under 17 U.S.C. § 111(f£). Comments 
of Motion Picture Association of America, Inc. on the Eligibility 
of Open Video Systems for Cable Compulsory License (“MPAA 
Comments”), Docket No. 96-2 at 2-3, 5-9; Comments of the Joint 
Sports Claimants (“Joint Sports Comments”), Docket No. 96-2, at 
1-5, 8-9. 

Nor is the legislative history concerning authorization 
of open video systems clear on this point. Those in support of 
extending Section 111 to open video systems argue that because 
Congress authorized open video systems as a way of introducing 
competition to the cable industry Section 111 must apply to open 
video systems. E.g., Comments of U S West, Inc. on the Copyright 
Office’s Notice of Inquiry Regarding the Eligibility of Open 


Video Systems for the Cable Compulsory License (“U S West 
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Comments”), Docket No. 96-2, at 2-4. This simply does not 
follow. 

Section 111 was crafted twenty years ago to respond to 
the needs of a then small, localized and clearly defined cable 
industry. See MPAA Comments at 2-3; Joint Sports Comments at 6- 
8. The structure of open video systems was unheard of in 1976. 
Indeed, in 1976, the telephone companies -- the principal 
operators of open video systems -- were prohibited from entering 
the very same business whose regulatory protection they now seek. 
Joint Sports Comments at 7-8. 


Moreover, an amendment to the Telecommunications Act of 
1996 was proposed by the telephone companies that would have 
extended the cable compulsory license to open video systems. 
But, the amendment was not included in the final version of the 
Act. Joint Sports Comments at 5-6. Accordingly, there is no 
clear statement from Congress that Section 111 should be extended 


to open video systems.’ 


1. Capital Cities/ABC, Inc. ("ABC") makes two important 
points worthy of the Office's consideration should the Office 
nevertheless determine that Section 111 is applicable to open 
video systems. First, in that event, ABC cautions the Office to 
"avoid any suggestion [in its regulations) that customers of a 
tel company might qualify as a ‘cable system' under Section 
111 when retransmittiny broadcast programming through a computer 
network." Second, ABC reminds the Office that any regulations in 
this area should not, unintentionally, cast doubt on prior Office 
and judicial determinations that satellite carriers do not 
qualify as Section 111 cable systems. 
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In addition, MPAA and Joint Sports Claimants aptly 
observe that, in the past, the Office determined that newly 
emerging forms of delivery systems were not entitled to the cable 
compulsory license. Rather, new delivery services have had to 
seek Congressional relief -- either to extend the coverage of 
Section 111 or create a new compulsory license, as in the case of 
the satellite carriers. MPAA Comments at 3; Joint Sports 
Comments at 3-5. Indeed, satellite carriers may compete with 
cable systems; however, Congress did not try to shoehorn this 
industry within Section 111. Similarly, the copyright 
implications of the local retransmission of low-power television 
stations and wireless cable systems had to await Congressional 
action. See Pub. L. No. 99-397, 100 Stat. 848 (1986) (low-power 
television); Satellite Home Viewer Act of 1994, Pub. L. No. 103- 
369, § 3, 108 Stat. 3477, 3480-81 (1994) (including microwave 
cable systems under Section 111) .? 

MPAA also notes that no open video system is yet 
operational and that establishment of a regulatory system by the 


Office now is, essentially, premature. MPAA Comments at 1-2. In 


2. Arguments that this legislative history manifests 
congressional intent that the Copyright Office should expand the 
scope of the cable compulsory license through regulation, Joint 
Comments Before the Copyright Office of Bell Atlantic, BellSouth, 
NYNEX, Pacific Telsis Group and SBC Communications, Docket No. 
96-2 at 17-19 (“Joint Comments of Bell Atlantic, BellSouth, 
NYNEX, Pacific Telsis Group and SBC Communications”), are clearly 
at odds with the actual legislative approach adopted by Congress 
in addressing the application of statutory licenses to new 
retransmission means. 
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its Notice of Inquiry, even the Office stated that "(t]he 
structure and appearance of open video systems remains largely 
unresolved at this time." 61 Fed. Reg. at 20198. See also 
Federal Communications Commission Third Report and Order and 
Second Order on Reconsideration (“FCC Third Report”), 61 Fed. 
Reg. 43160, 43172 (August 20, 1996) (“[n]o open video systems have 
yet been certified to operate”). 

Finally, it is worth noting that, with respect to rules 
and policies concerning open video systems, the FCC consistently 
makes the point that open video systems are not subject to 
precisely tne same regulatory burdens as cable systems -- 
“Congress established cable and open video systems as two 
distinct video delivery models, each offering a particular 
combination of regulatory benefits and burdens.” FCC Third 
Report at 43162. It also follows that an open video system with 
different regulatory benefits and burdens than cable systems may 
not be entitled to the benefits of the cable compulsory license. 

Under these circumstances, Music Claimants believe it 
would be entirely inappropriate for the Office to determine now 
that open video systems are eligible for the cable compulsory 
license. 


II. THE PASSIVE CARRIER EXEMPZION IS INAPPLICABLE TO OPEN 
VIDEO SYSTEMS. 


The telephone companies seek coverage under Section 111 


for their activities as program providers, but maintain that when 
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they operate as a platform for other program providers, they 
ought to qualify for the passive carrier exemption of 17 U.S.C. 
§ 1ll(a) (3). We believe that open video system cperators fall 
well outside the sanction when they operate in that capacity. 
Section 111(a) (3) provides that, in order to qualify 
for the passive carrier exemption, the secondary transmission 


must be 


made by any carrier who has no direct or indirect 
control over the content or selection of the 
primary transmission or over the particular 
recipients of the secondary transmission, and 
whose activities with respect to the secondary 
transmission consist solely of providing wires, 
cables, or other communications channels for the 
use of others; Provided, That the provisions of 
this clause extend only to the activities of said 
carrier with respect to secondary transmissions 
and do not exempt from liability the activities of 
ethers with respect to their own primary or 
secondary transmissions. 


(Emphasis added.) 

Open video system operators may program their system's 
channel capacity with programming they choose’. In these 
circumstances, open video system operators have “direct” control 
over the “content or selection of the primary transmission" and 
their activities do not consist “solely” of providing wires, 


cables, or other communications channels. The legislative 


3. If demand for channels exceeds the channel capacity of 
the open video system, the open video system operator will be 
restricted to programming only one-third of its channel capacity. 
Telecommunications Act of 1996, Pub. L. No. 104-104, § 653, 110 
Stat. 53, 121-22 (1996). 
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history of Section 111 states that the passive carrier exemption 
“extends to secondary transmitters that act solely as passive 
carriers." H.R. Rep. No. 1476, 94th Cong., 2d Sess. 92 (1976); 
Senate Rep. No. 94-473, 94th Cong. lst Sess. 78 (1976) (emphasis 
added). Therefore, they are not eligible for the passive carrier 
exemption when they program their system's channel capacity with 
programming they choose. 

Open video systems also are not eligible for the 
passive carrier exemption when they serve as a platform for 
another video programming provider because they participate in 
activities outside the passive carrier definition. Open video 
systems may engage in many activities that may push them “well” 
outside the exemption, e.g., decisions regarding division of 
channel capacity and sharing of channels, signal scrambling and 


selling and leasing descramblers. Comments of Comcast Cable 


Communications, Inc., Docket No. 96-2, at 4-5. In addition, 

Music Claimants note that open video systems may perform billing 

and collecting functions as well as create navigational tools for 

other program providers. E.,g., Joint Comments of Bell Atlantic, 

BellSouth, NYNEX, Pacific Telsis Group and SBC Communications, at 

37; FCC Third Report at 43169-70. | 
While U S West concedes that these activities could be 

"viewed as activities outside the passive carrier exemption", U S 

West Comments at 10, Congress and the Office already have 


reviewed some of these activities and concluded, for example, 
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cuat merely scrambling a signal and selling, leasing or renting 
descramblers is sufficient to place a carrier outside of the 


Section 11l1(a) (3) exemption. 
In enacting the Satellite Home Viewer Act of 1988, 


Congress reviewed the passive carrier exemption for satellite 
systems that scrambled their signals and sold, leased or rented 
descramblers to individuals. Congress determined that a new 
statutory license should be established for such satellite 
systems because their activities were likely to be outside of the 
passive carrier exemption: 


Congress did not contemplate that carriers would be 
engaged in marketing signals to home dish owners when 
it enacted the section 11ll(a)(3) exemption. By 
selling, renting, or licensing descrambling devices to 
subscribing earth station owners, a carrier exercises 
direct control over which individual members of the 
public receive the signals they retransmit. Moreover, 
these activities represent a far more sophisticated and 
active involvement in selling signals to the public 
than does an act of merely providing ‘wires, cables, or 
other communications channels.' 


H.R. Rep. No. 887, 100th Cong., 2d Sess., Pt. 1, at 13 (1988). 
The Register of Copyrights, in commenting on the potential effect 
on a carrier's Section 111(a) (3) exemption of selling, leasing or 
renting descramblers (even without scrambling the signals 
themselves) to satellite dish owners, explained: 
(I]n selling or renting descrambling devices to some 
earth station owners, the [satellite] carriers would 
appear to exercise control over the recipients of the 
programming. . . . Moreover, since licensing or 
descrambling devices would appear to be a far more 


sophisticated and active function than the passive 
function of merely providing ‘wires, cables, or other 
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communications channels,' even those carriers who seek 


to license signals encrypted by someone else would lose 


their lll(a)(3) exemption. ... 

Therefore, I reach the preliminary judgment in this 
difficult and controversial area of the law, that the 
sale or licensing of descrambling devices to satellite 
earth station owners falls outside the purview of 
section lllf{a)(3).... 

Letter from The Honorable Ralph Oman, Register of Copyrights, to 
The Honorable Robert W. Kastenmeier, Chairman, Subcommittee on 


Courts, Civil Liberties and the Administration of Justice 3 


(March 17, 1986) xyeprinted in Copyright and New Technologies: 
. . Bef he su} on Courts. Civil Libert; = 


Administrati Justi f the H : on the Judici 
99th Cong., lst & 2d Sess. 317, 319 (1985 & 1986) (emphasis in 


original) (hereinafter "Oman Letter”) .‘ 

It is also noteworthy that, in finding that satellite 
carriers would not be eligible for the cable compulsory license, 
the Office stated that the "passive carrier exemption was in 
effect the antithesis of the compulsory license, and that 


activity interpreted as exempt under Section 11l(a)(3) could not 


4. Arguments that the decision in Eastern Microwavs., Inc, 
V. Doubleday Sports, Inc,, 691 F.2d 125 (2d Cir. 1982), allows 


open video systems operators to use the passive carrier 
exemption, even if they perform services beyond merely 
transporting the signals of others, Joint Comments of Bell 
Atlantic, Bell South, NYNEX, Pacific Telesis Group and SBC 
Communications at 33-34, fail analysis. Congress, with 
assistance from the Office, was well aware of the Eastern 
Microwave decision in arriving at the determination that selling, 
renting or leasing descramblers would-inevitably take the 
satellite carriers outside of the passive carrier exemption. See 
H.R. Rep. No. 887, 100th Cong., 2d Sess., Pt. 1, at 12-13 (1988). 
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be licensed under Section lll(c)." Comments of the National 
Association of Broadcasters, Docket No. 96-2 at 10. Music 
Claimants know of no cable system subject to the cable compulsory 
license that also qualifies for the passive carrier exemption. 
While it is true that the passive carrier exemption was 
created with the netenbens company (AT&T) in mind, see Oman 
Letter at 1, in an open video system setting, telephone companies 
will act in a very different capacity than they do in performing 
their primary function in the national] communications 
infrastructure. Therefore, application of the passive carrier 


exemption would be in error. 
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CONCLUSION 

In sum, Music Claimants respectfully submit that the 
determination of whether open video systems are eligible for the 
cable compulsory license is a policy matter for Congress to 
decide. Accordingly, the Office should rule that as a regulatory 
matter open video systems are not eligible for the cable 
compulsory license. However, should the Office determine that 
Section 111 is applicable in these circumstances, the passive 
Carrier exemption should not be extended to open video systems 


when they serve as a platform for other video program providers. 


Respectfully submitted, 
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Appendix 2 


AudioNet Authorization 
The undersigned Record Company hereby grants Canveron Audio Networks, Inc., 
a Texas corporation d/b/a AudioNet ("“AudioNet"), the following: 
1. The undersigned hereby expressly authorizes AudioNet to digitally transmit, 
on an interactive basis. the fnllowing sound recording(s): 


2. The undersigned hereby expressly authorizes AudioNet to duplicate to the 
AudioNet servers one (1) copy of the sbove-identified sound recording(s). 

3. Neither AudioNet nor the undersigned Record Corpeay shall pay to the other 
any compensation for the acts authorized herein. 

4. The undersigned represents and warrants to AudioNet that the Record 
Company identified below has the right to authorize AudioNet to reproduce, publicly 
perform, and distribute in digital form by an interactive service, one (1) copy of the 
above-listed sound recording(s), and that the undersigned has been euthorized to execute 
this Authorization on behalf of said Record Company. 

5. AudioNet represents and warrants to the undetsigned Record Company thet 
AudioNet has secured the necessary licenses to broadcast pre-recorded music from the 
applicable performing rights societies, including but not limited to: ASCAP, BMI, 
SESAC. 

6. This Authorization may be revoked at any time by the undersigned Record 
Company, provided that such revocation shall become effective five (S) business days 
after written notice of such revocation is received by AudioNet. 

EXECUTED this day of _ 
Record: Company: 


By: 
Its: 
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May 17,1997 
Webcasters Face New Royalty Fee 
Net Music Broadcasts May Need Another License 


@ BY BRETT ATWOOD 


LOS ANGELES—Traditienal and by radio ° for the execution and collection of this 
broadcasters are efforts to contain the of | the publishers’ own trade group, the 
establish an royalty fee artists. Sebab vain pe at ay re 
aimed at gatharing revenues for copy- benefit from exploiting operates the Harry 

lect mechanical] royalties for distribu- 
tion to its members. But the RIAA is 
not suggesting that this is the cnly 
option, to Sherman. 
“It doesn't have to be the RLAA that 
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“The Internet is global, so what will 


ee royalty pay- 
ments for at least 12 years so that it can 
grow as a viable mass medium. 

No time frame has been set for s 
decision on these issues by the copy- 
right office. 
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U.S. COPYRIGHT OFFICE 
Washington, D.C. 
In the Matter of ) 
) 
Revision of the Cable and Satellite ) Docket No. 97-1 
Carrier Compulsory Licenses ) 
REPLY COMMENTS OF 


UNITED VIDEO SATELLITE GROUP, INC., 
UVTV AND SUPERSTAR SATE) LITE ENTERTAINMENT 


These Reply Comments are submitted on behalf of United Video Satellite 
Group, Inc. ("UVSG") to respond to matters raised by other parties in their comments and 
testimony in this proceeding. Also included is UVSG's response to the questions raised by 
the Register of Copyrights in her letter of May 23, 1997. 


L INTRODUCTION AND SUMMARY 

UVSG strongly supports the position of NCTA, CATA, SBCA and numerous 
other parties in this proceeding who have advocated maintaining both the cable and satellite 
compulsory licenses. Indee¢, one of the most notable results of the testimony thus far has 
been the recognition ». '» vast majority of participants that the compulsory license must be 
maintained.' The co...pulsory license has become a highly effective, essential component 


' Even the National Association of Broadcasters, Public Broadcasting Service, National Public 
Radio, ALTV and other broadcast interests who have traditionally opposed the compulsory license, 
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within the pervasive scheme of regulation applicable to television programming distribution 
through broadcast. cable and other media. Since the compulsory license went into effect in 
1978. no other system has even begun to develop in the marketplace that would effectively 
replace the essential functions of the compulsory license -- ensuring payment to the thousands 
of copyright owners and maintaining effective distribution of television broadcast signals to 
the public. 

Several parties have proposed adjustments to "simplify" the cable compulsory 
license, bet these changes should not be made. Simplification of the process is not worth the 
dislocation and inequities that would ensue, not only for millions of television viewers, but 
also for those businesses engaged in the complex relationships that have developed in the 
television distribution industry under the current compulsory licensing system. 

The passive carrier exemption in Section 111(a\(3) of the Copyright Act has 
worked well and should also be maintained in its present form. Major League Baseball's 
unsupported assertion that passive carriers should make copyright payments should be 
rejected. 

With regard to the satellite license in Section 119, the changes UVSG and 
others have proposed -- establishment of a permanent license and revision of the arbitration 
process -- are important changes that will not disrupt existing business practices and will be 
beneficial to all parties involved. They will serve to avoid disruption in services and 


complaints from home satellite dish viewers. 


have provided strong support in this proceeding for its continuation. It is significant also that Major 
league Bascball ("MIB") is alone among the major sports interests in its continuing, full-fledged 
attack on the cable and satellite compulsory licenses. 
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Contrary to the arguments of MPAA, MLB and several of the other copyright 
interests, UVSG believes that the interests of the public should be the primary concern, and 
no acticn should be taken that adversely affects consumers or further limits their access to 
superstation programming. UVSG's position is fully consistent with copyright law and policy 
as reiterated by Congress itself in the legislative history of the Satellite Home Viewer Act, 
which concludes: 

[T}he Supreme Court confirmed that the monopoly privileges 

that Congress may confer on creators of intellectual property 

“are neither unlimited nor primarily designed to provide a special 

private benefit. Rather, the limited grant is a means by which an 

important public purpose may be achieved." [citing Sony v. 


Universal City Studios, 464 U.S. 417, 429 (1984)] Stated 

otherwise, the primary objective of our copyright laws is not to 

reward the author, but rather to secure for the public the benefits 

from the creations of authors. 
H.R. Rep. No. 100-887, at 10 (1988). 
IL § THE PASSIVE CARRIER EXEMPTION SHOULD NOT BE CHANGED 

The passive carrier exemption in Section 111(a\3) should be maintained as 
currently written, notwithstanding Major League Baseball's ("MLB") arguments to the 
contrary. See MLB Comments at 17-18. This is a very limited copyright exemption, but it 
has worked well and remains essential to further the objectives of the Copyright Law. The 
wording of Section 111(a)(3) has been interpreted by the courts and the Copyright Office as 
necessary to accommodate new technologies and changes in the distribution process. 

The Copyright Act of 1976 for the first time imposed copyright liability for the 
"secondary transmission” of a broadcast signal. Section 111(c) grants cable operators a 


compulsory license for secondary transmission of television broadcast signals to subscribers, 


6062.1 -3- 


117 


subject to payments by the cable operator and compliance with FCC and other regulations. 
Having established cozyright liability for such secondary transmissions, Congress recognized 
the need to provide an exemption for the secondary transmission by a carrier engaged by the 
cable operator in the support function of delivering a good-quality signal from the broadcast 
location to the cable system headend.’ Thus, Section 111(a)(3) was adopted providing a very 
narrow but essential exemption from copyright liability for secondary t"ansmissions made by 
such passive carriers. Specifically, there is no copyright liability for a secondary transmission 
by a carrier that: (1) has no direct or indirect control over the content or selection of the 
primary transmission, (2) has no direct or indirect control over the particular recipients of the 
secondary transmission and (3) simply provides wires, cables or other channels for the use of 
others. 

This exemption was adopted to simplify the process and avoid double payment 
to the copyright owner for the single viewing by the cable subscriber of the broadcast 
programming. As discussed in Part III below, three U.S. Court of Appeals decisions have 
supported the passive carrier exemption for carriers performing the same role as UVSG: 
Eastern Microwave v. Doubleday Sports, Inc., 691 F.2d 125 (2d Cir. 1982), cert. denied, 459 
U.S. 1226 (1983) ("Eastern Microwave"), WGN Continental Broadcasting Co. v. United 


Video, Inc., 693 F.2d 622 (7th Cir. 1982) ("WGN"); and Hubbard Broadcasting, Inc. v. 


This delivery function can be accomplished by the cable system itself by constructing its own 
private microwave relay system or by engaging a terrestrial or satellite carrier to provide the 
transmission service. Passive carriers include not only satellite carriers such as UVSG, but also 
numerous small terrestrial microwave carriers that perform the same function on a regional basis. 


60622 | 4. 


118 


Southern Satellite Systems, Inc., 777 F. 2d 393 (8th Cir. 1985), cert. denied, 479 U.S. 1005 


(1986) ("Southern Satellite") ’ 


IL THERE SHOULD BE NO PAYMENTS BY PASSIVE CARRIERS 
In addition to advocating repeal of both the cable and satellite compulsory 
licenses, Major League Baseball has proposed changing Section 11 i(a)(3) to require passive 


carriers to pay copyright fees. Presumably Baseball would have this requirement apply to all 


types of passive carriers, including the many small terrestrial microwave common carriers, as 
well as carriers that utilize sateliite transmission for delivery of the broadcast signals. 

Imposition of copyright liability on the satellite carriers would frustrate the 
compulsory licensing scheme established by Congress. In Capital Cities Cable, Inc. v. Crisp, 
467 U.S. 691 (1984), the Supreme Court noted that the compulsory licensing provisions of 
Section 111 of the Copyright Act sought not only to protect the value of copyrighted works, 
but to"enhance the ability of cable systems to retransmit such programs carried on distant 
broadcast signals." Jd. at 710. Similarly, the court in Eastemn Microwave noted in discussing 
the compulsory licensing scheme (in the context of considering the carrier exemption) that 

The public interest thus lies in a continuing supply of varied 

programming to viewers. Because CATV systems served by 

intermediate carriers cannot provide their full current 

programming to their subscribers without the services of those 

catriers, imposition of individual copyright owner negotiations 


on intermediate carriers would strangle CATV systems by 
choking off their life line to their supply of programs, would 


> The courts in both Eastern Microwave and Southern Satellite held in favor of the carrier. 
While the WGN decision was adverse to UVSG on the particular copyrighted work involved, the court 
supported the application of the exemption to UVSG and similarly situated carriers. 
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effectively restore the "freeze" on cable growth , . . and, most 

importantly, would frustrate the congressional intent reflected in 

the Act by denying CATV systems the opportunity to participate 

in the compulsory licensing program. 

Eastem Microwave at 132-33 (footnotes omitted). The end result would be the same if a 
compulsory royalty rate were set in lieu of individual copyright negotiations. If any 
additional costs are imposed on the carriers, those costs will necessarily be passed through to 
cable operators and subscribers, inevitably reducing the amount of distant broadcast 
programming available to those subscribers and frustrating the compulsory licensing scheme 
established by Congress. 

MLB argues that passive carriers should be required to make payments to 
copyright owners because they make a profit from transporting the broadcast signals to the 
cable operator's location.* MLB's only support for this argument is its bold assertion that it 
should not be limited to receiving “only the below-market compensation provided by cable 
systems under Section 11].". MLB comments at 17. The fact is that MLB receives more 
than adequate compensation under the cable compulsory license and since 1978 has been 
unable to demonstrate otherwise in spite of its continuing efforts to raise this issue in every 
conceivable forum. The fact that MLB does not receive an even higher level of compensation 
from cable operators under the compulsory license is no justification for requiring payments 


from passive carriers. 


4 


There is virtually no support among all of the other commenters in this proceeding for MLB's 
far-fetched proposal to assess additional fees on passive carriers. 
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Such a requirement would provide a windfall double payment to copyright 
owners for viewing of television programming by cable subscribers. Regardless of how many 
parties or how many steps are involved in the process of transporting broadcast signals from 
their point of origination to the ultimate end user--the cable subscriber--there is only one end 
user viewing the copyrighted work. The copyright owner is compensated for that end user by 
the cable system through the compulsory licensing scheme of Section 111. In providing for 
the carrier exemption, Section 111 implicitly recognizes that, but for the exemption, copyright 
owners would be able to extract additional payments from the carriers for the same end user 
for which they are already being compensated by the cable operator. 

To impose copyright liability on the satellite carriers merely by virtue of their 
status as such fails to recognize that the satellite carriers make no use of the copyrighted 
works other than to transmit the signals in which those works are embedded to cable systems 
for viewing by their subscribers. And copyright owners are already being compensated for 
that viewing by cable operators through the compulsory licensing scheme. Receipt of a 
second royalty payment from a middleman in the process would result in an unjustified 
double payment for the same cable subscribing viewer. As the court noted in Eastern 
Microwave: 

If this court were to impose here a requirement that intermediate 

carriers negotiate with and pay all copyright owners for the right 

to retransmit their works, assuming such requirement were not 

impossible to meet, such action would produce a result never 

intended by Congress, namely a substantially increased royalty 


payment to copyright owners with no increase in number of 
viewers. 
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Id. at 133. Even if a set royalty rate were established (in lieu of requiring individual 
negotiations), the end result would be the same -- "a substantially increased royalty payment 
to copyright owners with no increase in number of viewers." Payments by passive carriers 
would disrupt the balance of the compulsory licensing system carefully crafted by Congress. 

Delivery of broadcast signals by passive carriers to cable operators for 
distribution to cable subscribers is no different from any other delivery function, whether it 
involves copyrighted works or not. In the same manner telephone companies and other 
carriers perform a delivery function for all kinds of traffic, including the transmission of 
television and other copyrighted works. The concept is no different than Federal Express 
delivering video tapes or trucks delivering books -- it is merely a delivery function performed 
for the convenience of the customer who is making use of the copyrighted work. These 
carriers get paid for the delivery but do not pay copyright charges because their customers 
have paid for and obtained all necessary copyright clearances, just as cable operators have 
obtained clearances for the broadcast programming under the compulsory license. 

In spite of MLB's suggestion to the contrary, it is appropriate for a carrier to 
make a reasonable profit for carrying out this delivery function. The delivery of television 
signals to cable operators is a highly technical, capital-intensive business, similar to 
transporting any other complex, valuable cargo. If profits of passive carriers were 
unreasonably high, there would be new companies entering the business, rather than the 


current demise of many terrestrial and satellite carriers delivering signals to cable systems. 
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MLB already receives copyright payments and numerous other payments for 
the television broadcast and cable distribution of baseball games. In spite of its entreaties that 
it should receive even higher copyright fees, MLB cannot contradict the public evidence of its 
astronomical revenues and profits from television distribution. Moreover, since adoption of 
the compulsory license in 1976, the increase in MLB's revenues for television and cable 
distribution is truly staggering. (See Exhibit I hereto.) MLB is not some downtrodden, 
starving artist, but rather a highly successful money making machine.’ MLB does not need 
one more small source of income from passive carriers. 

MLB, MPAA and other opponents of the compulsory license seem to have 
forgotten that the Constitutional purpose of copyright protection is "to promote the Progress 
of Science and useful Arts, by securing for limited Times to Authors and Inventors the 
exclusive Right to their respective Writings and Discoveries." U.S. Const., art. I, § 8, cl. 8 
(emphasis added). In other words, the copyright itself is only the means toward the end of 
promoting the progress of science and useful arts. As the Supreme Court has noted: 

The immediate effect of our copyright law is to secure a fair 

return for an "author's" creative labor. But the ultimate aim is, 


by this incentive, to stimulate artistic creativity for the general 
public good. 


Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 156 (1975) (emphasis added). It is 


important not to lose sight of the fact that what is ultimately at stake here is the public's right 


* A primary reason this money-making machine is so successful is because of the special 


antitrust exemption granted to MLB by Congress. Under these circumstances, it seems inappropriate 
for MLB to be so strenuously advocating that Congress also change the copyright law to provide MLB 
with even more money, protection and special treatment. 
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to view the broadcast programming transported by the satellite carriers to cable systems, 
whereby subscribers can view that programming. Any change in the compulsory licensing 
scheme imposing additional costs in the process will inevitably lessen the amount of 
programming available to those subscribers. 

The courts addressing the carrier exemption have noted this important point. 
For example, the court in Eastern Microwave stated, "Congress established a specific scheme 
for recognition of the rights of copyright owners, Under that scheme those rights are not 
unlimited. Neither are they rendered superior to the rights of viewers." Jd. at 133. See also 
Hubbard at 396. While some copyright owners seek to gain higher copyright payments from 
anyone in sight, the ultimate party at risk is the viewing public which stands to lose broadcast 
programming if the copyright owners succeed in imposing liability on passive carriers. Such 
a result would not only frustrate the compulsory licensing scheme, but more significantly, 
would violate the Constitutional purpose of copyright protection, which is to encourage the 
dissemination of copyrighted works to the public. 


IV. UVSG RESPONSE TO COPYRIGHT OFFICE QUESTIONS 

UVSG submits the following responses to specific questions posed by the 
Register of Copyrights in her letter of May 23, 1997. Since these Reply Comments are 
intended to address generally many of those same issues, we are submitting separate 


responses only to the specific questions listed below. 
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1. How many cable operators pay for their cable channels 

on the basis of gross receipts rather than on a per 
subscriber basis? 

UVSG believes the method of calculating payments for cable networks is not 
relevant to calculating copyright fees for broadcast signals. Because broadcast signals are 
very different from cable networks and are subject to completely different supply-and-demand 
criteria, the payment mechanisms also are not comparable. Broadcast programming is 
intended to appeal to a mass audience within the station's local market, while cable networks 
generally provide a more targeted, niche audience appeal on a nationwide basis. In addition, 
the cable operator can insert ads on cable networks, time shift and control the programming 
in other ways which are not applicable to carriage of broadcast signals. Broadcast signals are 
often subject to signal carriage requirements, syndicated exclusivity, network nonduplication 
and other requirements that limit the cable operator's use of broadcast signals under the 
compulsory license. Accordingly, the Copyright Office should not look to cable programming 
rate structures for guidance in evaluating compulsory license fees for broadcast signals. 

Furthermore, although cable operators generally pay for cable programming on 
compulsory license payment formulas. In any event, there are some similarities since the 
compulsory license automatically takes cable system size into consideration by being 
"revenue-based.” Most cable programmers take into account the cable operator's size in 
setting rates for cable programming in a manner analogous to the copyright gross receipt 
calculations. Like any business, the larger the customer, the more likely that customer will be 
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offered discounts in a variety of forms, including volume discounts, programming packages, 
etc. 

Most significantly. changing the method of copyright fee calculations to a per- 
subscriber fee will cause significant changes in fees and signal carriage. Some cable systems 
would pay more while others would pay less. There is simply no justification for such a 


change in the fee structure that will seriously disrupt cable subscribers. 


2. When is a passive carrier no longer a passive carrier, and 

do the amendments to Section 111 offered by the OVS 
providers comport with the concept of a passive carrier? 

A passive carrier is no longer a passive carrier when it ceases to be engaged in 
the function of relaying broadcast programming to cable operators or other distributors. 
UVSG believes there is no need to change the existing passive carrier or cable system 
definitions. They have proven to be broad enough to accommodate technological and 
business changes that have occurred in the television distribution business and can 


accommodate OVS providers, as demonstrated in the comments of the U.S. Telephone 


Association. 


3. If one of the objects of cable rate reform is to dispense 
with calculating the payments based on old FCC rules 
such as distant signal limits, significantly viewed, 
grandfathering, what reforms would enable us to do that? 
Similarly, what simplification of the cable rates would 
obviate the difficulties posed in calculating the payments 
by an OVS provider? 
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While simplification of the cable rate structure may be a desirable objective, it 
is not important enough to disrupt television viewers, cable operators, satellite carriers, 
television stations and others involved in the distribution process. While the current formulas 
have been difficult to apply in some cases, decisions of the Copyright Office and the courts 
have provided sufficient guidance so that cable operators can generally determine the 
appropriate payment without undue difficulty. In addition, UVTV provides service to its 
cable customers to help explain and analyze copyright payment requirements and calculation 
of the appropriate fees. | 

Because OVS has not even begun to develop, it would be premature for the 
Copyright Office to recommend changing the rate structure to accommodate issues that would 
arise only if the OVS concept becomes a reality. Most telephone companies involved in 
cable television are proceeding to obtain franchises and operate as traditional cable operators, 
rather than providing an OVS platform for program distribution. At this early stage, it is 
impossible to determine whether the OVS model will work on any significant scale for the 


distribution of television broadcast signals. 


4. Are the lower rates for small cable systems still valid 
today in light of the concentration of control in the cable 
industry? How many small independent systems are 
there? 
UVSG strongly believes that the current approach of maintaining lower rates 
for small cable systems is as valid today as it was in 1976 when these copyright provisions 
were enacted. While there has been considerable consolidation in the cable industry, the 


economics of operating a small cable system remain difficult, whether it is operated by a 
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large or small cable company. Small cable systems generally serve more rural, lower income 
households -- it is appropriate to continue to provide these essential systems with a reasonable 
copyright peyment. Furthermore, there are still thousands of small independent cable systems 
throughout the country that are not owned or financed in any way by large multiple system 
operators. NCTA reports a total system count of 12,308, of which 8,351 systems are 


unaffiliated with a company serving more than 1% of U.S. subscribers. 


5. Concerning the proposal for tariffing, how would that 

work and in what ways would that be similar to or 
different from the Canadian system? 

The tariffing system proposed by Major League Baseball and several others is 
a transparent attempt to increase cable copyright fees. MLB argues that the primary 
advantage of such a tariff system would be to enable copyright owners to have the flexibility 
to set rates and terms, rather than utilizing the current fee structure set by Congress and the 
Copyright Office. See MLB Comments at 24. Major League Baseball operates under a 
special exemption from the antitrust laws. Thus there is no free market or free competition in 
the programming marketplace. MLB's tariff proposal coupled with its antitrust exemption 
would provide it with a convenient mechanism to fix prices at artificially high levels. 

The tariff proposal by MLB and others in this proceeding apparently would 
work quite differently from the Canadian system under which the amount of the copyright 
fees paid by cable operators and the distribution percentages for each group of copyright 
claimants are determined by the Canadian Copyright Board. Indeed, the Canadian system 
works very much like the cable compulsory license system currently in place in the United 
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States. Under the Canadian system, cable operators pay a monthly copyright fee for carriage 
of all broadcast programming. However, unlike the American system where the royalties paid 
by cable operators are paid to the Copyright Office, which then distributes the royalties 
among the copyright claimants, Canadian cable operators pay their copyright royalties or 
“distant signal tariffs" directly to the copyright claimants. The Canadian Copyright Board has 
grouped the copyright claimants into eight "collectives," and determined the percentage of 
copyright fees to which each claimant is entitled.° Since all of the complex issues involving 
rates and distribution percentages for claimants are handled by the Canadian Copyright Board, 
the Canadian compulsory license system does not appear to offer any significant differences 
or efficiencies compared to the U.S. system. 

Passive carriers such as UVSG are as exempt from copyright royalties in 
Canada as they are in the U.S. Specifically, Section 3 { (1.5) of the Canadian Copyright Act 
exempts from copyright liability any situation "where a signal carrying the work is 
retransmitted to a person who is a retransmitter to whom Section 28.01 applies." 
Section 28.01(2)(d) establishes the cable compulsory license. Thus, where someone is 
retransmitting a signal to a cable system, that person is exempt from copyright liability. 

Thus, the Canadian system underscores the position of UVSG in this 
proceeding. Requiring passive carriers to pay copyright royalties in addition to those paid by 


* The most recently available information reveals the claimants and their percentages to be « 
follows: Copyright Collective of Canada (Hollywood producers) 60%; Canadian Retransmission 
Collective (Canadian independent producers, PBS, etc.) 13.5%; Canadian Retransmission Right 
Association (ABC, CBS, NBC and Canadian networks) 11%; Canadian Broadcasters F ights Agency 
(Canadian broadcasters) 5.7%; SOCAN (Canadian equivalent of BMI and ASCAP) 3.55%; Border 
Broadcasters Collective (U.S. border broadcasters) 2.9%; Joint Sports Claimants (NFL, NHL, NBA 
and CFL) 1.9%; Major League Baseball 1.6%. 
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the cable operator would quite clearly permit copyright owners to collect two royalties for one 
ultimate viewing by a cable subscriber. The Canadian system explici‘ly recognizes this and 


exempts all but the ultimate retransmitter (i.e., the cable system) from copyright liability. 


Vv. CONCLUSION 
Most participants in this proceeding have supported continuation of the cable 
and satellite compulsory licenses and some changes have been proposed. UVSG believes that 


no changes should be made that would disrupt television viewers or the existing distribution 


process. 
Submitted by: 
UVTV 
7140 South Lewis Avenue 
Tulsa, OK 74136-5422 

June 20, 1997 
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THE EXPLOSION OF 
RIGHTS FEES FOR 
MAJOR LEAGUE BASEBALL 


National Rights (1973 - 1975) 


ABC/NBC 2-year deal 1973 - 1975 $43 million 


NBC 5-year deal 1996 - 2000 $475 nuillion 
(split post season with ~ox) 

FOX 5-year deal 1996 - 2000 $575 million 

ESPN 5-year deal 1995 - 2000 $455 million 

Fox Sports Net/FX 5-year deal 1996 - 2000 $172 million 

PLUS 


e MLB teams are receiving an additional $250 million from local broadcast stations 
and regional cable networks THIS SEASON alone. 


e MLB is also receiving revenue from the cable and satellite compulsory licenses, 
and it has been reported that some of the teams whose games are carried 
on superstations also pay an additional fee or “tax” to MLB. 
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Before the 


LIBRARY OF CONGRESS 
COPYRIGHT OFFICE 
Washington, D.C. 20540 
In re: ) 
) 
Revision of the Cable & ») Docket No. 97-1 
Satellite Carrier ) 
Compulsory Licenses ) 
REPLY COMMENTS OF U S WEST 


U S WEST, Inc. ("U S WEST") submits these reply comments concerning the 
copyright licensing regimes governing the retransmission of over-the-air broadcast signals, as 
requested by the Copyright Office notice of March 17, 1997. 


The overwhelming weight of the comments filed with the Copyright Office 
supports retention of the compulsory licenses and confirms U § WEST's demonstration in its 
Comments that the marketplace has fully assimilated and adjusted to the presence of these 
licenses. 


L The Compulsory License Continues to Perform Essential Market Clearing 
Functions Without Compromising Appropriate Compensation 


Producers, broadcasters, and redistributors all support retention of the license as 
essential to clearing broadcast rights for simultaneous retransmission. Support for the licenses is 


offered by Time Warner, which is both a program producer and distributor; broadcasters, 


$9943.3 l 


133 


including various associations of commercial networks and non-network stations; PBS; and trade 
associations covering all technologies and lines of business—the National Cable Television 
Association. the Cable Telecommunications Association. the Satellite Broadcasting & 
Communications Association, and the United States Telephone Association.' Despite other public 
policy disagreements and business conflicts that these organizations frequently have, all have 
confirmed that the failure of the market to develop private clearance vehicles makes the 
compulsory license as essential today as it was when retransmission was first defined to be a 


performance in need of such clearance. 


A few comments suggest repeal, or phase out as each broadcast station goes 
digital. However. whether the primary transmission originates over an analog or digital platform 
has no effect on clearance of the content of the signal. Moreover, no party has suggested a 
workable alternative for the compulsory license. The few who advocate its repeal merely 
hypothesize that something will develop to clear the myriad rights involved. Yet for twenty years 
no such mechanism has developed, and no party offers evidence that a change is near. Major 
League Baseball proposes that the League should be able to post unilateral tariffs.’ This would 
amount to nothing more than price fixing: rather than submitting themselves to the competitive 


pressures of the marketplace, all teams and program producers would agree not to bid against 


See Comments of National Cable Telecommunications Ass'n (Apr. 28, 1997) at 3-5; Comments of Cable 
Telecommunications Ass'n (Apr. 28, 1997) at 1-2; Comments of Satellite Broadcasting & Communications Ass'n of 
America (Apr. 28, 1997) at 3-6; and Comments of United States Telephone Ass'n. (Apr. 28, 1997) at 3-7. 

Sev Comments of the Office of the Commissioner of Baseball (Apr. 28, 1997) at 24. 
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each other. All would post a uniform rate and agree not to compete in the market for 
retransmission rights. This cannot masquerade as a marketplace solution. 


Instead, the market has already adjusted to Section 111, with Major League 
Baseball "superstation taxes," National Basketball Association equivalents, syndication contracts 
negotiated with superstations that give full accounting to their national audiences, advertising 
rates which reflect cable retransmission, substitution of national spots for local on uplinked 
stations, and retransmission consent contracts in which broadcasters explicitly rely on the cable 
compulsory license to clear copyrights. The comments confirm and elaborate on how well the 
license has been incorporated into the marketplace. The National Association of Broadcasters, 
whose members originate the primary transmission at issue, points out that the broadcasting and 
programming industries have already adjusted to the Section 111 license.’ PBS explains that 
settled expectations have emerged in the market around current compulsory license 
arrangements.‘ The Motion Picture Association of America, which has served as the primary 
participant in compulsory royalty distribution for almost twenty years, confirms that sports 
leagues receive superstation taxes, and control the scheduling of games to regulate the number 
of competing games available for telecast.’ ALTS, speaking for the Independents which are 


> See Comments and Testimony of the National Ass'n of Broadcasters at 5, 12-13, 17. 
* See Written Statement of Testimony of the Public Broadcasting Service (Apr. 28, 1997) at 2-3. 


* See Written Statement of Fritz Attaway on behalf of Motion Picture Ass'n. of America, Inc. (Apr. 28, 1997) 
at 11. 
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uplinked as superstations, confirms the same.° The ABC, CBS, and NBC Affiliates confirm that 
a satellite carrier has contracted to replace local commercials with national spots on uplinked 
NBC stations.’ The Satellite Broadcasting & Communications Association adds that "syndex 
proof” superstations buy programming to fill the blackouts,’ further supplementing the royalty 


pool. 


Such overwhelming evidence completely undermines the testimony of sports 
interests that retransmission subverts regional sports broadcasts, and leads to loss of local station 
audiences.’ As ALTS, speaking for Independent stations, reminds the Copyright Office, the 
Office eliminated a “harm credit" from distribution proceedings because such harm was 
unproven.'° In fact, viewers of imported sports on imported distant signals comprise less than 


1% of local audience.'' 


* See Testimony of James J. Popham, Vice Pres., General Counsel, The Association of Local Television 
Stations, Inc. (Apr. 28. 1997) at 8, 10. 


” See Comments of Network Affiliate Stations Alliance (Apr. 28, 1997) at 19. 
* See Comments of Satellite Broadcasting & Communications Ass'n of America (Apr. 28, 1997) at 7. 
* E.g.. Comments of Major League Baseball (Apr. 28, 1997) at 16. 


'° See Comments of The Association of Local Television Stations, Inc. (Apr. 28, 1997) at 7. 
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IL Network Stations Should not Be Valued at "Parity" with Independents. 


ABC and PBS suggest that there should be "parity" in the royalty rates paid for 
network and independent stations. Such "parity" would completely ignore the economic realities 
of national network distribution. As U S WEST demonstrated in its Comments, national carriage 
of broadcast network programming is already paid for in the market. Cable retransmission does 
nothing more than deliver programming to its intended audience. Program suppliers to the 
commercial broadcast networks (ABC, CBS, NBC) price their programming for national 
distribution. In turn, the networks sell advertising on the premise of national exposure, paying 
compensation to their terrestrial affiliates to disseminate that national programming with ads 
intact. In short, compensation for national distribution of programming is fully paid at the point 
of sale to the networks and to advertisers. To account for this, Section 111's valuation of a 
distant network affiliate at 0.25 DSE pays only for carriage of non-network programming (e.g., 
local news) inserted by the local affiliate, when such programming is carried outside of the 
affiliate's intended local market. When the affiliate is carried within its home market, cable is 
actually fulfilling the obligation of the local broadcasters who have been paid for delivering 
audiences to advertisers. Further compensation would be nothing more than a windfall. 


For all of the above reasons, U S WEST urges the Copyright Office to maintain 


the Compulsory License and reject any changes in the valuation of network stations. 
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Before the 
U.S. COPYRIGHT OFFICE 
LIBRARY OF CONGRESS 


Washington, DC 


In the Matter of 


Revision of the Cable and Satellite Docket No. 97-1 


Carrier Compulsory Licenses 


— a a a od 


REPLY COMMENTS OF NATIONAL PUBLIC RADIO, INC, 

National Public Radio, Inc. (“NPR”) hereby submits its Reply Comments in the 
above-captioned proceeding regarding the revision of the cable and satellite carrier 
compulsory licenses.’ 
I. Introduction 

NPR is a non-profit membership organization dedicated to the development, 
production and distribution of a diverse noncommercial educational radio programming 
service. In addition to producing such acclaimed programs as A// Things Considered ®, 
Morning Edition®, Talk of the Nation®, and Performance Today®, NPR represents 
more than 560 full-service public radio stations which distribute NPR-provided 
programming and, in many cases, also produce their own news, informational, and 
cultural programming. 

The production and distribution of NPR and NPR member station programming is 
directly affected by the compulsory license schemes established by the Copyright Act. 


For example, the signals of many NPR member stations are retransmitted by local cable 


ACV isi UV 
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television systems pursuant to the cable compulsory license.’ Other broadcast 
retransmission services would likely take advantage of a compulsory license to retransmit 
the signals of NPR member stations if it were available. Furthermore, NPR and its 
member stations incorporate musical works into their programming pursuant to voluntary 
licenses and the compulsory license established for public broadcasters under Section 118 
of the Copyright Act.’ 

In light of these significant interests. NPR submitted a statement on April 28, 


1997 (the “Statement’) urging the Copyright Office to ensure that any new rules which 


emerge from this proceeding facilitate the distribution of public radio programming to the 
widest possible audience.’ while also protecting the local nature of public radio and the 
valuable rights of NPR. its member stations, and other copyright holders in their works. 
To achieve these goals. NPR encouraged the Copyright Office to recommend the 
retention of the existing cable compulsory license. However, it opposed the 
consolidation of the cable compulsory license with the satellite compulsory license, Q 
which does not currently encompass radio retransmissions, because of fundamental 
differences between the two distribution media. 


NPR further stated that the Copyright Office should extend existing compulsory 


licenses or create new compulsory licenses on a case-by-case basis and only when 


(a) there is clear evidence of a marketplace failure depriving the public of access to 


47US.C.Q1L. 

47 US.C. 118. 

Congress has declared that “it is necessary and appropriate for the Federal Government to 
complement. assist. und support a national policy that will most effectively make public 
telccommunications services available to all citizens of the United States.” See Public Broadcasting Act of 
1967. as amended. 47 U.S.C. § 396(ax7). See also id. § 396(aX 1) (“it is in the public interest to encourage 
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copyrighted works, (b) the compulsory retransmission of broadcast signals would not 
hinder the principle of localism, and (c) the cost of pursuing a royalty claim is not unduly 
burdensome in light of the value of the claim fund. Thus, NPR contended that it may be 
appropriate to extend compulsory licensing to Open Video Systems (“OVS”), which are 
similar in function to cable, but it would not be appropriate to extend compulsory 
licensing to the simultaneous retransmission of radio signals via satellite or the Internet. 

Finally, NPR urged the Commission to extend the Section 118 compulsory license 
to additional works and to the use of works in distribution media that have emerged since 
Congress adopted the Copyright Act in 1976. NPR explained that the process of clearing 
rights to all of the elements of NPR programming for distribution via new media makes it 
very difficult to pursue its mandate to distribute its noncommercial educational 
programming to the broadest possible audience. 

Consistent with NPR’s arguments, the bulk of the testimony submitted in this 
proceeding strongly supports (a) the retention of the cable compulsory license in its 
present form, separate from the satellite compulsory license, and (b) the use of 
compulsory licenses for the simultaneous retransmission of broadcast signals by new 
media only in limited circumstances. In addition, the Written Statement of Testimony of 
the Public Broadcasting Service (“PBS”) further illustrates the unique difficulties that 
noncommercial broadcasters experience in securing rights clearances and the urgent need 
for an expansion of the Section 118 compulsory license for public broadcasting to include 


additional works and new media. 


the growth and development of public radio and television broadcasting.”). 


3 143 


ll. The Present Cable Compulsory License Serves The Public Interest 

Like NPR. the many broadcasters. cable operators and broadcast and cable _ 
industry representatives participating in this proceeding uniformly stressed the continued 
impracticality and enormots burden of requiring a cable system to negotiate with every 
copyright owner whose work it proposes to retransmit.’ The administrative and financial 
burdens of individual licensing could prevent the retransmission of some broadcast 
signals altogether. especially public broadcast signals.° NPR member stations would be 
particularly vulnerable. since they are not protected by must-carry requirements. As NPR 
explained in its Statement. such a result would violate the public interest by (a) depriving 
some audiences of their only means of access to the valuable and unique noncommercial 
educational and informational programming offered by NPR and its member stations, and 
(b) eliminating a modest stream of income which helps to maintain the high-quality 
noncommercial programming produced and distributed by NPR and its member stations.’ 

The calls of the American Society of Composers, Authors and Publishers 
(“ASCAP”), Broadcast Music. Inc. (“BMI”) and the Motion Picture Association of 
America. Inc. (“MPAA”) for the elimination of the cable compulsory license based on the 


evolution of the cable industry ignore these harmful consequences to the public and many 


Sec. ¢.g.. Statement of NPR at 4-7: Comments of the Cable Telecommunications Association at |- 
2 "Comments of CATA”). Comments and Testimony of the National Association of Broadcasters at 5 
(“Comments of NAB"). Testimony of the Association of Local Television Stations, Inc. at 8-9 (“Testimony 
of ALTV™). Written Statement of The National Cable Television Association at 3-8 (“Statement of 
NCTA’: Written Testimony of the Small Cable Business Association at 2-6 (“Testimony of SCBA”); 
Written Statement of Testimony of PBS at 12-19 (“Statement of PBS”): Testimony of Paxson 
Communications Corporation at 1-3. Testimony of Comcast Cable Communications, Inc. at 1-2. 

See Matement of PBS at 13. n.14. 


See Matement of NPR at 6-7. 
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broadcasters.’ While ASCAP identifies NPR as one of the collectives that could bargain 
with cable systems for retransmission rights,’ it does not address the enormous costs 
involved in negotiating the carriage of individual radio stations on individual cabie 
systems. These station-specific and cable system-specific negotiations would be far more 
burdensome than the already-costly negotiations between NPR and the music licensing 
societies (including ASCAP) for blanket music licenses. NPR and other public 
broadcasters lack the resources to engage in such extensive, lengthy negotiations. '° 
Moreover, the cable industry could well find negotiating with NPR and other public radio 
producers and stations to be cost prohibitive and could cease carrying NPR member 
stations altogether. 

ASCAP’s indictment of the compulsory licenses based on the administrative 
burdens associated with the compulsory licensing scheme is likewise unwarranted. "' 
Without doubt, there are significant administrative and financial costs associated with 
distributing compulsory license royalty funds. However, the answer lies not in 
abandoning compulsory licenses for a more costly and burdensome individual licensing 
process, but in streamlining the ex... r »yalty distribution process and ensuring that the 


. See Testimony of Ross J. Charap on Behalf of ASCAP at 5-13 (*ASCAP Comments”); Statement 
of Marvin L. Berenson on Behalf of BMI at 5-8 (“BMI Comments”), Written Statement of Fritz Attaway 
on Behalf of MPAA (“MPAA Comments”) at 1-2, 10-11. 

: See ASCAP Comments at 22. 

” See Statement of NPR at 5. 

" See ASCAP Comments at 23-25. 
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111. The Satellite Compulsory License Should Not Be Merged With the Cable 
Compulsory License Nor Expanded To Include Radio Signals 


There was little support for consolidation of the cable and satellite compulsory 
licenses from the cable. satellite or broadcast industries. Participants from these 
industries cited the fundamental distinctions between these two retransmission and/or the 
confusion and administrative burdens that would arise from consolidation of the 
compulsory licenses for these distinct services.'” As NPR pointed out, the consolidation 
would be particularly troublesome for radio stations, which are included in the cable 
compulsory license. but not the satellite compulsory license.'’ The few parties that called 
for a merger or “harmonization” of these licenses failed to address the distinctions 
between the two technologies and the resulting hardship of such a consolidation on the 
many other affected industries. '* 

In addition. there was no support whatsoever for an expansion of the satellite 
compulsory license to include radio broadcast signals, not even among the satellite 
industry. Indeed. the statements submitted in this proceeding confirmed the substantial 
harm to public radio that would result from an extension of Section 119 to radio 
broadcast signals. First, as NPR stressed in its Statement, the costs associated with 


demonstrating the market value of programming and litigating a royalty claim are 


Sev. ¢.g., Comments of CATA at 2-5: Written Testimony of DIRECTV. Inc. at 3-4; Comments of 
NAB at 8-9. 

" See Statement of NPR at 9-10. 

" See Statement of the Canadian Claimants Group at 18-20. ASCAP Comments at 29-30; BMI 
Comments at 12 (supporting merger of the compulsory licenses if the licenses are retained). 
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substantial, especially the first time. These costs are disproportionately high where the 
programming constitutes only a small portion of the total programming carried by the 
retransmission service, as public radio programming would if it were carried on direct-to- 
home satellite.'® 

Second, the record further bolsters NPR’s arguments that the compulsory 
licensing of public radio signals for satellite retransmission could undermine the principle 
of localism. Direct-to-home satellites are national in scope, not local. ASkyB’s proposal 
to use “spot beams” to deliver local television stations to subscribers — a plan which it has 
apparently abandoned’’ — was still far too broad for radio: ASkyB proposed to deliver 
local signals throughout an entire local commercial television market, which is many 
times larger than a radio station’s local service area.'* 

Given the national scope of direct-to-home satellites, satellite subscribers might 
tune to a distant satellite-delivered NPR member station instead of their local NPR 
member station, which could erode the membership base of local NPR member stations. 
The record demonstrates that a “white area” approach for averting this threat to localism 
— which would prohibit the satellite retransmission of a distant NPR member station to 
subscribers which are already served by a local NPR member station — would provide 
insufficient protection for public radio.'? NPR’s member stations lack the resources to 


ensure consistent enforcement of a “white area” restriction. Thus, the Copyright Office 


° See Statement of NPR at 10. 

» See Comments of the Canadian Claimants Group at | 1-12. 

» See “Primestar Gets News Corp./MCI DBS Slot And 2 Satellites In $1.1-Billion Deal,” 
Communications Daily, at 1-2 (June 12, 1997). 

6 See Written Submission of American Sky Broadcasting (“ASkyB”) at 7. 

" See, ¢.g., Statement of the Network Affiliated Stations Alliance on the Satellite Compulsory 
License at 8-14; Comments cf iWAB at 18-37 (describing difficulties that commercial television stations 
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should not recommend the extension of the satellite compulsory license to the radio - 
industry or the consolidation of the satellite and cable compulsory licenses. 


IV. New Compulsory Licenses Should Be Established For Simultaneous 
Retransmissions Over New Media Only Under Limited Circumstances 


The participants in this proceeding overwhelmingly favored a “go-slow,” case-by- 
case approach to creating new compulsory licenses or extending the existing cable or 
satellite compulsory licenses for the simultaneous retransmission of broadcast signals 
over new media.” As NPR argued in its Statement. compulsory licenses should be 
established only where there is a marketplace failure that would otherwise limit the 
availability of programming. As a corollary, compulsory licenses may be warranted 
where the distribution technolugy is substantially similar to and competitive with the 
existing cable or direct-to-home satellite technologies. ”' Thus, NPR agrees with the 
NAB. ABC, Inc.. USTA, and others that OVS, which is substantially similar to cable and 
does not broadly compromise local broadcast markets, appears to warrant inclusion under 
the Section 111 compulsory license.” 

The Internet. on the other hand. does not warrant a compulsory license for the 
simultaneous retransmission of broadcast signals at this time. First, given the glot. J 


nature of the Internet. a compulsory license for the simultaneous retransmission of any 


broadcast station (which is. by definition, uncontrolled by the station) could undermine 


have faced in enforcing “white area” restrictions). 

See. ¢.z., Comments of NAB at 15: Comments of ABC. Inc. at 1; Written Statement of Time 
Warner Inc. at 6-7. 

See MSatement of NPR at 10. 

See Comments of NAB at 16: Comments of ABC. Inc. at 2-3: Comments of the United States 
Ielephene Association at 12-15: ¢.f Comments of the Canadian Claimants Group at 4 (recommends not 
eMtending compulsory license for new technologies “unless those technologies are so similar to cable 
sssicms in nature as to be virtually indistinguishable in their effects on copyright owners’ ). 
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the localism which underpins television and radio broadcasting.” Second, at this early 
stage of the Internet’s development, there is no evidence of a marketplace failure 
requiring a compulsory license for simultaneous retransmissions of broadcast signals to 
ensure the public availability of broadcast programming. As the Recording Industry 
Association of America and the Canadian Claimants Group point out, the status of the 
rights that are implicated by an Internet transmission is uncertain, the marketplace for 
these Internet retransmissions is still evolving and a compulsory license for the 
simultaneous retransmission of broadcast signals could “undermine the fledgling efforts 
of copyright owners like news organizations to use and license their works in the Internet 
market.”* Even AudioNet, Inc., the one commenter which supports a compulsory license 
for the simultaneous retransmission of broadcast signals and one of the few companies in 
the business of retransm:::ing the live broadcast signals of others over the Internet, 
acknowledges the “experimental” nature of Internet broadcasting.” Thus, it is premature 
to establish a new compulsory license for the simultaneous retransmission of broadcast 
signals over the Internet. 


V. The Copyright Office Should Recommend The Expansion Of Section 118 To 
Include Additional Categories Of Works And Additional Means Of Distributing 


Public Broadcasting Works 
In its Statement, NPR urged the Copyright Office to take the opportunity of this 
proceeding to examine the expansion of the public broadcasting compulsory license set 
forth in Section 118 of the Copyright Act for additional works and new media. NPR 


» See Comments of NAB at 16. 

- Comments of the Canadian Claimants Group at 8; see also Recording Industry Association of 
America at 3, 12-15. 

af See Statement of Mark Cuban President, AudioNet, Inc. at 7, 8. 


explained that it is nearly impossible to fulfill its mandate to distribute noncommercial 
educational and informational programming to the widest possible audience using new 
technologies because of the enormous administrative and financial burdens involved in 
individual rights clearances.~’ Indeed, the inability of public broadcasters to secure 
individual rights clearances to distribute their programming over new media represents 
just the sort of marketplace failure that warrants a compulsory license. 

The Statement of PBS includes several cogent examples of the stymied efforts of 
public broadcasters to make valuable educational programming available via new 
media.”’ Moreover. the testimony given by Paula Jameson. General Counsel of PBS, on 
May 6, 1997. explained the difficulties that public broadcasters face when seeking rights 
clearances from rights holders who are accustomed to dealing with commercial 
broadcasters. Ms Jameson stated that 99 percent of the experience of most rights holders 
occurs in a commercial world. so rights holders do not know how to deal with public 
broadcasters. many of whose activities have no economic benefit or returns in revenue. 
However, rights holders will not reduce their rates for educational uses because they are 
afraid of setting a precedent that will damage them in commercial negotiations. In light 
of this marketplace failure. the compulsory license is one of the few tools that will bring 
rights holders to the table with noncommercial broadcasters.” Thus, the compulsory 


license for public broadcasters should be expanded to include dramatic musical works 


See Statement of NPR at 16-17. 

See Statement of PBS at 17-18. 39-40 (for example. noncommercial producers have been unable 
to clear rights to permit off-air taping of programs in schools and PBS must strip all music from program 
on the history of rock and roll before placing program on its Web site). 

. See Testimony of Paula Jameson. General Counsel of PBS. May 6. 1997. Testimony Transcript at 
185-187. 
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and non-musical works such as literary works, films and non-musical recordings and to 
distribution media that have emerged since the adoption of the Copyright Act in 1976. 

ASCAP's belief that the Section 118 license is unnecessary ignores the difficulty 
of individual licensing and the wide disparity between the bargaining power of ASCAP 
and of public broadcasters.’ Simply put, public radio producers and stations are in no 
financial position to pay the rates that ASCAP would otherwise charge if Section 118 
were eliminated. They also lack the enormous resources necessary to finance a challenge 
to ASCAP’s rates in court. Finally, because of the practical difficulty of individual rights 
clearances, source licensing exists as a possibility in theory alone. 
VI. Conclusion 

NPR reiterates its call for the retention of the cable compulsory license, separate 
and distinct from the direct-to-home satellite compulsory license. Further, it supports the 
establishment of new compulsory licenses or the extension of existing compulsory 
licenses only under limited circumstances. A compulsory license for the simultaneous 
retransmission of radio broadcast signals appears to be warranted for OVS, but not for 


direct-to-home satellite or the Internet. Finally, the Copyright Office should use this 


» See ASCAP Comments at 2 n.!. 
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opportunity to recommend an extension of Section 118 to additional works and to the 


electronic media that have emerged since 1976. 


June 20. 1997 


Respectfully submitted, 
NATIONAL PUBLIC RADIO, INC. 


eke Ye Agr Sued. 
‘Neal A. Jackson 
Vice President for Legal Affairs, 
General Counsel and Secretary 
Mary Lou Joseph 
Vice President, Member Services 
Donald Lockett 
Vice President, Audio Engineering 
Betsy Laird 
National Affairs Associate 
Gregory A. Lewis 
Associate General Counsel 
Michelle M. Shanahan 
Assistant General Counsel 


635 Massachusetts Ave., NW 


Washington, DC 20001-3753 
(202) 414-2040 


AF Q- 


15; 


FOLEY, HOAG & ELIOT Lip 


RM 97-1" 
ONE POST OFFICE SQUARE 
I5 BOSTON, MASSACHUSETTS 02109-2170 
TELEPHONE 617-832-1000 1615 L STREET, N.W., SUITE 850 
a ae FACSIMILE 617-832-7000 WASHINGTON, D.C. 20036 
(617) 632-1154 honp//ererw the com TEL: 202-775-0600 
bchaesdt@ the com FAX: 202-857-0140 
aratuaduasd [Beverac COUNSER 
OF COPYRIGHT 
Ms. Nanette Petruzzelli JUN 20 16%) 
Acting General Counsel 
Office of The General Counsel 
oe eee RECEIVED 
James Madison Memorial Building o- 
Room LM-403 
First and Independence Avenue, S.E. 
Washington, D.C. 20540 
Re: Docket No. 97-1 
Compulsory Licenses 


Dear Ms. Petruzzelli: 

Transmitted herewith on behalf of Sid Amira, Chairman and Chief Executive Officer of 
PrimeTime 24, in response to your letter dated May 23, 1997 are an original and twenty (20) 
copies of Additional Comments by Mr. Amira for filing in the above-referenced docket. 

If any questions should arise during the course of your consideration of these Additional 
Comments, it is respectfully requested that you communicate with the undersigned. 


Very truly yours, 


{Ofte QO 


Counsel to PrimeTime 24 


LS:dfo 


- 


5 RECEIVED 


ADDITIONAL COMMENTS OF SID AMIRA 
CHAIRMAN AND CEO, PRIMETIME 24 
BEFORE THE COPYRIGHT OFFICE 
OF THE LIBRARY OF CONGRESS 


Docket No. 97-1 


PuBLIC HEARINGS CONCERNING 
THE REVISIONS OF THE 


CABLE AND SATELLITE CARRIER 
ComPULSORY LICENSES 


June 20, 1997 


154 


Page 
EE ncn cubes be eed oe 0 v5 64565555 550-9544 00504040454 44 o sk eee ES l 
Our Legislative Proposal ... 2... cece cece ee eee eee eee eeeees 3 
e The Affidavit 0.0.0... cece cece eee cece ee eee e tenes 3 
e Mutually Agreed Upon, Objective Third-Party Test ...................... 5 
e Finality of the Third-Party’s Determination .......................00005. 6 
Deficiencies of Current Eligibility Language ....................00cceceeeeeeee 7 
e Lack of Clear Definitions ... 22... 0... ec cece cece eee eeeee 7 
e Failure of a Strict “Grade B Signal Intensity Measurement” to Predict 
Whether or Not A Household Gets Good Television Reception ............. 7 
e Ten City Challenge ... 0... ccc cc cece eee cee e eee eeeeees 10 
Deficiencies in Broadcast Industry Proposals .................. 00 c ccc eeeees 1] 
e Longley-Rice Maps ...... 0.0... ccc cece cece eee cece cece eee neues 11 
e Red Zone/Green Zone Approach .............. 0... c cece cece cece eee 12 
Misleading Affiliate Testimony .... 2.2.0.0... cece eee eee ees 13 
e Must Carry Analogy Mischaracterized By Affiliates and Not Appropriate .... . 13 
e ITU Protocol Irrelevant and Unnecessary ....................000 ee eeee 16 
ED a5 0.0.6 6:6. 050 00: 60065066 66096606 60065005.00605.0600006660404005 17 
e Disclosure to Consumers 2... 0. cee eee ee eee teenies 17 
° Existing Subscribers 2.0... cece eee eee eee eeeees 19 
e Substantiation of Challenges .. 0.0... cece ee eens 20 
e BED ocd ocosochery se coscctocebedeccctidpocveccevoneseovs 20 
e Cable Availability and the Definition of “Unserved” ..................... 20 
e Responses to Questions 13 and 14 20... ccc ee eee eee 21 


155 


REPLY COMMENTS OF SID AMIRA 
CHAIRMAN AND CEO, PRIMETIME 24 
BEFORE THE COPYRIGHT OFFICE 
OF THE LIBRARY OF CONGRESS 


Docket No. 97-1 


1. Executive Summary 


On May 7, 1997, PrimeTime 24 testified before the Copyright Office on the urgent need 
to address the unfortunate prospect of service termination faced by thousands of our challenged 
subscribers who cannot receive an acceptable picture over-the-air. This Reply Comment 
supplements that testimony and our earlier written submission, and responds to applicable 
questions in the Copyright Office’s letter of May 23, 1997. 


From the consumer perspective, it is critical for the Copyright Office to recommend 
clarifying changes in the Satellite Home Viewer Act to ensure that the statutory eligibility test 
accurately reflects the standard Congress originally intended: whether a household can receive a 
picture of acceptable quality through a conventional rooftop antenna. The current unworkable 
scheme: 


e consigns consumers who are truly unserved to the whim of individual network 
affiliates that have a vested interest in refusing to accommodate their needs; 


e gives aid and comfort to affiliates that have demonstrated repeatedly their _ 
i to chal becribers indiscriminately. and 


e has occasioned millions of dollars in costs to both sides that could have been 
avoided by a more sensible system. 


We submit that a clear statutory eligibility standard based on picture quality, and implemented 
interests of consumers, satellite carriers and network affiliates alike. 


The issue of picture quality is not another battle between competing titan industries: it is, 
at heart, a consumer issue. Thousands of subscribers without reasonably viewable network 
signals, who have made good faith investments in expensive hardware, are being dealt with 


/5 


In its written and oral arguments to the Copyright Office, PrimeTime 24 has stressed the 
following points: 


The “Grade B intensity signal”: 


. is based on an antiquated system designed for radically different purposes 
than determining whether a household can receive an acceptable over-the- 


air signal: 
© _ has proved unworkable in practice; and 


, has not, according to subscriber experience and various studies, achieved 
Congress’ goal of approximating picture quality. 


The “Longley-Rice Maps” presented in these proceedings to show alleged 
widespread subscriber ineligibility have been discredited on a variety of grounds. 


PrimeTime 24 has supported, and will continue to support, a “red zone/green 
zone” solution to this controversy, so long as it is fair to consumers. 

PrimeTime 24's proposal to require consumer affidavits of eligibility, coupled with 
an objective and final third-party test of picture quality in the event of affiliate 
challenge, would: 


° ensure objectivity through the process, while avoiding unnecessarily 


’ respond to previous affiliate requests for written consumer attestations as 
to eligibility: and 

. appropriately balance the needs of consumers who experience picture 
quality problems and the legitimate interests of affiliates. 

Existing subscribers, in the interest of fairness and in recognition of their 

significant financial investments, should be “grandfathered” s to eligibility. 

PrimeTime 24 supports disclosures to consumers on eligibility requirements, not 


only from satellite carriers, but from equipment sellers, where the disclosure will be 
more useful to consumers. 


In conclusion, we respectfully request, on behalf of our concerned subscribers, that the 
Copyright Office recommend to the Congress amendments to the Satellite Home Viewer Act that 
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will explicitly recognize a picture quality standard for eligibility and provide workable testing 
procedures in the event of challenge. 


2 Our Lesislative P 

The Affidavit 

As we have indicated, our proposal specifically would require the subscriber to certify by 
affidavit that the household in question cannot receive, through the use of a conventional outdoor 
rooftop receiving antenna, a television picture quality that a reasonable person would find 
acceptable. That affidavit would be provided to the network affiliate. As stated during the 
proceeding by William Hassinger, a former FCC engineer with 23 years’ experience, including 
almost a decade as Assistant Bureau Chief (for Engineering) of the FCC’s Mass Media Bureau, 
the affidavit would provide specific information as to the precise nature, and possible source, of 
deo wnnseantahie plature with seapest to each lees! exswesk: ction. A copy of our proposed form 
of affidavit is attached as Appendix 1. 

Based on the testimony of the affiliates’ representative at the May 7 hearing,’ this is 
essentially what the affiliates have proposed. In “NASA's 1991 Proposed Compliance and 
Enforcement Program (Submitted to PrimeTime 24 in June 1991),” the affiliates recommended 
requiring consumers to complete a written questionnaire: 

e 


In light of the experience to date with telephone screening, 
prospective subscribers should be compelled to apply for service in 


‘Transcript at 318-19 (remarks of Wade H. Hargrove). (“[T]he first proposal that we 
submitted in 1991. . . had many of the same kinds of questions that we suggested. . . subscribers 
[answer] and Mr. Hassinger has suggested, like do you in fact have an antenna? Is it working?” 
(emphasis added).) All references herein to “Transcripts” are to the Copyright Office Hearings on 
Revisions of the Cable and Satellite Carrier Compulsory Licenses, held on May 6-8, 1997. 
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writing on a prescribed questionnaire which both recites the 
statutory restrictions on eligibility and assures that the pertinent 
data is obtained up front. In addition to the obvious points, the 
questionnaire should include such matters as whether the applicant 
has a functioning over-the-air antenna as well as a dish; what 
impediments to the over-the-air reception the applicant is aware of, 
whether the residence has subscribed to cable television within the 
preceding 90 days; where the applicant’s dish is or will be located 
(with specific address information); whether the dish is intended to 
be used by the same party who is executing the application; and 
whether the dish is to be used for private home viewing or in a 
commercial establishment.’ 

Our affidavit approach improves on the affiliates’ recommendation. By styling the 
document as an “affidavit,” we believe that the seriousness of the instrument will discourage 
consumer disingenuousness. DIRECTV Executive Vice President James Ramo similarly 
expressed his strong belief in this notion at the May 8 Copyright Office hearing. While we see no 
direct evidence of “fraud” on the part of consumers, and believe instances of such “fraud,” if any, 
to be isolated, we realize that the affiliates question the integrity of consumers responding to 
SHVA eligibility screening. Our proposed approach addresses the fears of the affiliates, whether 


or not they are justified. 
The affidavit, moreover, is an ideal mechanism for addressing the concerns we have heard 


about the hypothetical problem of poor picture quality due to defective antennas or TV sets.’ We 


Statement of the Network Affiliated Stations Alliance on the Satellite Compulsory 
License (April 28, 1997), Exhibit A at 3-4 (emphasis in original) (“1991 NASA Proposal”). 


*We do not believe that any aspect of eligibility ought to turn on the type, quality, or 
condition of a consumer's television get. Because any reception problems attributable to 
shortcomings of s set would presumably occur regardless of the medium for signal transmission 
(terrestrial/satellite), we cannot see how set deficiencies could motivate any ineligible consumer to 
seek satellite-delivered network TV programming. Nonetheless, we have included this subject in 
our affidavit out of deference to the affiliates’ concerns. 
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would support requiring a consumer to certify in the affidavit that the picture quality problems do 
not stem from equipment defects. In the future, as “dual” DBS dishes, fitted with terrestrial 
broadcast receiving antennas, proliferate, the problem of variability in antenna type, installation, 
and condition will become a non-issue, at least with respect to new customers.‘ 

Mutually Agreed-Upon, Objective Third-Party Test 

Once the satellite carriers and network affiliates receive the challenged subscriber's 
affidavit verifying eligibility, a local station may still elect to challenge the eligibility of a 
subscriber. In the event of such a challenge, a picture quality evaluation of the household would 
be conducted by third party in the local community (such as an engineer or television services 
technician) who is not otherwise affiliated with either the challenging network station or the 
satellite carrier, and who has been previously approved by both the station and the carrier. The 
tester would enter the home and compare the TV picture to a series of pictures, previously agreed 
upon by the affiliates and carriers, and reflecting various examples of acceptable and non- 
acceptable picture quality. (Contrary to what some have suggested, we would not require the 
subscriber to look at the pictures and make any such evaluation.). Under a “loser pays” 
arrangement, similar to the provisions in the now-expired transitional signal intensity measurement 
procedures of SHVA,’ the test would be paid for by the losing party to the dispute. We believe 


“In a dual-dish environment, with seamless switching between satellite and terrestrial 
stations, subscribers will uniformly take reasonable steps to receive local stations. Dual-dish 
_ Customers who nevertheless elect, at added costs, to subscribe to satellite-delivered network 
programming, should enjoy a strong presumption of eligibility. With equipment factors falling 
away, their choice can only mean unsatisfactory reception of duplicating local service. 
*17 US.C.§ 119%(aYX8); P.O. 103-369, § 6(c), 108 Stat. 3481 (1994). 
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that this process would provide a relatively simple method for protecting consumer interests and 
the legitimate interests of the affiliates. 


The key to this test is its simplicity. It will substantially cut costs and increase fairness to 
consumers. It certainly should not be a complicated undertaking for the affiliates and satellite 
carriers to devise together a short series of sample screens showing gradations of picture 
acceptability. It is ludicrous to suggest, as the affiliates did at the Copyright Office hearing, that 
complex ITU-like procedures designed for highly controlled and sophisticated laboratory tests by 
industry or regulatory scientists should apply to the test of an individual household. We would 
leave the determination of picture quality to the judgment of the independent third party. 

Our proposal would require the third party to conduct the test “under circumstances 
reasonably expected to reflect the viewer’s ordinary experience.” Accordingly, one test would 
suffice; costs would be minimized by performing the test only once; and the expert chosen by both 
sides would be obliged to ensure that extraordinary circumstances, such as unduly severe weather, 
would not skew the results. 

Finality of tx Third Party's Determination 

The “appeal” from a network affiliate challenge would be the third-party testing procedure 
described in our proposal, which would fully protect the consumer’s legitimate interests. Like an 
arbitration proceeding, however, the results of the mutually agreed-upon third party’s 
determination would be binding on all concerned, and there would be no further appeal. This 
obviates the concern expressed by the affiliates’ representative at the hearing as to the “paralysis” 
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that would _— from judicial efforts to apply our “subjective” procedure.* This is another red 
herring. The “objectivity” of our approach stems from the procedure itself, and the finality of the 
expert’s determination will save millions of dollars in legal expenses for both sides. Moreover, the 
“loser pays” aspect of the test will ensure the good faith of both sides. 
3. Deficiencies of Current Eligibility Language 

Lack of Clear Definition 

The Satellite Home Viewer Act (“SHVA” or the “Act”) conditions eligibility, in relevant 
part, on a consumer’s inability to receive, through use of a conventional outdoor rooftop antenna, 
“a signal of Grade EF: intensity as defined by the FCC.” 17 U.S.C. §119(d)(10)(A). Unfortunately, 
neither “conventional outdoor rooftop antenna,” nor “signal of Grade B intensity” is defined by 
the FCC. In fact, the pertinent FCC regulation, referenced in the Act’s legislative history, 
nowhere contains the words “signal of Grade B intensity.” Instead, the regulation specifies 
required median field strength values for the Grade A and Grade B contours. Accordingly, the 
Act’s eligibility criterion hinges on the meaning of a term that has never been defined, either by 
the FCC or anyone else, creating considerable uncertainty and widespread confusion over 
application of the statutory standard. If for no other reason than this, the Act needs to be 
clarified. 


Failure of a Strict “Grade B Signal Intensity Measurement” To Predict Whether Or Not 
A Household Gets Good Television Reception. 


Turning a blind eye to this lack of definition of a Grade B signal, the broadcast industry 


has attempted to use the FCC’s definition of a Grade B contour, and the testing methodologies 


“Transcript, at 267-69. 
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provided by the FCC to predict the whereabouts of such a contour, to divine whether or not a 
“Grade B intensity signal” is received at a particular household. However, as further explained 
below, a “contour” differs significantly and is often as much as 50 miles from a specific household 


and is in fact an aggregate phenomenon that groups many individual results. 


As our experts, an FCC veteran and a respected academic, testified at the hearing and in 
previous written submissions, the FCC’s Grade B contour was developed at the dawn of 
television as an area predictor of service, rather than as a predictor of the capability of individual 
households to receive a viewable picture.’ Indeed, as we analogized at the hearing, applying that 
test in the manner envisioned by the broadcast industry in its interpretation of SHVA is like trying 
to predict intelligence by measuring height. Consumers have no idea whether they receive a 
“Grade B intensity signal.” They do know whether they receive an acceptable picture. 
Based on extensive subscriber experience with the Act, we are confident that there is 
overwhelming evidence from a variety of sources of a significant problem. First, PrimeTime 24 
conducted field tests at nearly 200 challenged households at selected representative locations to 


determine both signal strength and picture quality.’ Of the households tested, 20% received a 


. "See, ¢.g., Expert Report of William H. Hassinger (March 31, 1997) (Appendix 1 to 
Written Testimony of Sid Amira before the Copyright Office of the Library of Congress 
(“PrimeTime 24 Written Testimony”), previously submitted in these proceedings) at 4-12; 
Transcript of Public Meeting of The Library of Congress, United States Copyright Office on 
Revision of the Cable and Satellite Carrier Compulsory Licenses (May 7, 1997) (“Transcript”) at 
256 (remarks of W. Russell Neuman). 


*A provisional testing methodology was used in the absence of a testing methodology 
either mandated by Congress or the FCC, or agreed among parties to an industry agreemert. 


“Grade B intensity signal” and an acceptable picture; 20% received a “Grade B intensity signal” 
but a poor picture; and 60% did not receive a “Grade B intensity signal.” This finding does not 
necessarily reflect a lack of subscriber eligibility, however, due to the uncertainties about the 
“Grade B intensity signal” inherent in the statute. 

Second, the study conducted by MIT Media Lab’s W. Russell Neuman, another witness at 
the May 7 hearing, documents the fact that signal strength did not correlate with picture quality in 
the Pittsburgh area. For instance, in the MIT study,” field strengths were measured at 15 sites 


inside the predicted Grade A contour of an ABC affiliate, and picture quality was assessed on a 


scale of 1 to 5. No correlation was found between signal strength and picture quality in the 
samples analyzed." Topography was found to affect both signal strength and picture quality. 
The problem of multipath transmissions, whereby signals originating from the transmitter arrive at 
the receiver after having traveled more than one path (commonly known as “ghosting”), was 
found to be a significant impediment preventing signal strength from serving as a surrogate for 
picture quality. 

Even the broadcast industry’s engineers recognize the significant percentage of homes that 


lack adequate reception despite the presence of ample signal strength. Jules Cohen, the broadcast 


*See W. Russell Neuman, Broadcgst Television Signal Strength, Grade of Service and 
Picture Quality, Media Laboratory, Massachusetts Institute of Technology (Dec. 10, 1996) 
(Appendix 2 to PrimeTime 24 Written Testimony.) 


‘While, for channel 4, all 15 sites measured in this study received a signal with strength 
well in excess of the supposed Grade B value, eight of 15 sites or 53% failed to obtain a picture 
quality of at least 3 on the widely accepted CCIR Quality and Impairment Scales (often cited as 
the minimum acceptable signal.) For the UHF station evaluated in the Pittsburgh study, results 
were even more dramatic. Here, 12 of 15 sites measured at least at the Grade B level at the point 
where picture-quality assessments were performed. Among these 12 “Grade B” sites, eight, or 
fully 67%, failed to obtain at least a 3 rating on the CCIR Scale. 
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consulting engineer who served as an expert witness for the broadcast entities suing PrimeTime 24 
in the United States District Court for the Southern District of Florida," was a key participant in a 
major field test study performed in 1994 in Charlotte, North Carolina. That market was chosen by 
the engineers as representative of conditions nationally, on behalf of the HDTV Grand Alliance 
(the “Charlotte Study”). The Charlotte Study, among other things, made over-the-air reception 
measurements and observations at 152 randomly selected sites for performance on a VHF station 
(Channel 6) where a “Grade B” (47dBU) or greater signal was received.'? The study found that a 
satisfactory picture (CCIR scale 3 or greater) was obtained only 37% of the time at these 
locations! It is also worth noting that, when the broadcast industry’s expert was called on to do a 


study that compared conventional television to an advanced digital system, he determined whether 


; of bes eine ol i he ulti _ 
strength. 

Ten City Challenge 

Our confidence about the widespread existence of a picture quality problem among 
subscriber households that receive a “Grade B intensity signal” is so great that: 


e At the May 7 hearing, and in a subsequent letter sent to NAB and NASA 
representatives (attached as Appendix 2), we invited our network counterparts to 
join us in conducting a nationwide test of ten representative cities, encompassing 
various reception conditions to evaluate whether there is any correlation between 
the broadcast industry’s “Grade B intensity signal” and reasonably acceptable 
picture quality; 


“CBS Inc. v. PrimeTime 24 Joint Venture, No. 96-3650 (S.D. Fla., filed Dec. 20, 1996) 
(“Miami Case”). 


"Study does not indicate how many of these sites were within predicted or calculated 
Grade B contour or area. 
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° We reiterated our invitation subsequent to the proceedings,” and 

e We agreed to be bound by the results. 
We are convinced that this nationwide test would confirm findings that have previously been amply 
demonstrated. Unfortunately, our good faith effort to resolve this question was met with quibbling 


over easily resolvable “protocol” issues, then by derision, and finally by total silence. 


4. Deficiencies in Broadcast Industry Proposals 

Longley-Rice Maps 

The evidence demonstrating an absence of correlation between a “Grade B intensity signal” 
and picture quality is not belied by the faulty studies advanced by the networks and their affiliates. 
For example, both in litigation in the United States District Court for the Southern District of 
Florida and in the Copyright Office hearings, the broadcast industry presented so-called Longley- 
Rice Maps for certain television markets allegedly projecting a station’s predicted Grade B contour 
according to a model that tak2s into account actual terrain. These maps, which the affiliates 
propose to use as the basis for establishing presumptive zones of subscriber eligibility, also 
purport to depict the locations of PrimeTime 24 subscribers in relation to the predicted contour. 
In the Miami court proceedings, PrimeTime 24 discredited these maps on grounds including the 
following: 


e The model used to generate the maps predicts that only 50% of locations at the 
Grade B contour will receive a signal of “Grade B intensity.” That means that the 


"See eg., Satellite Week (May 26, 1997); L. Hall, PrimeTime 24 Wants “Grade B” 
Faceoff, Electronic Media at 16 (May 26, 1997) (quoting Sid Amira: “Let’s go out there and see 
if there’s any correlation whatsoever between the standards they’re imposing and whether these 
people can actually see a local signal.”’). 


166 


networks want to use maps to determine eligibility that they themselves admit will 
apply a meaningless and therefore unfair presumption - not rebuttable in any 
economically feasible manner - to subscribers at the contour’s outer edge. 

° Furthermore, the model provides no information about the percentage that will 
receive a “grade B signal” in other portions of the Grade B service area. The 
broadcast industry expert in the Miami Court case conceded that he had no way of 
determining if the PrimeTime 24 subscribers, wherever they may live, actually 
receive such a signal or an acceptable picture. 


e PrimeTime 24 subscribers’ network services nationwide account for less than 2% of 
all television households. (See PrimeTime 24 chart re: “PrimeTime 24 Presence”, 
attached as Appendix 3.) Based on the probabilities built into the maps and 
admitted by broadcast industry expert witnesses, that 2% could easily fall within the 
vast numbers of households within each projected Grade B contour area that fail to 
receive a “Grade B intensity signal”. In fact, the affiliates themselves acknowledge 
that they do not know the percentage of households in the country eligible for 
PrimeTime 24 service, even under their own stringent interpretation. 


e The maps ignore many of the phenomena that may affect picture quality, such as 
multipath interference, noise, or co-channel interference. Even engineers 
representing the broadcast industry acknowledged that these phenomena can and do 
render a certain percentage of television pictures unviewable, notwithstanding the 
househoid’s reception of a “Grade B intensity signal.” 

The “Red Zone/Green Zone” Approach 

The network affiliates persist in citing their “agreement” with other satellite carriers on a 

presumptive zone approach to resolving this dispute. We are not aware that this so-called 
“agreement” has actually been signed by any other carriers. Further, the affiliates have failed to 
acknowledge PrimeTime 24's willingness to entertain such an approach -- albeit a more consumer- 
oriented one -- during our negotiations. As we noted at the hearing, the “devil is in the details” of 
this proposal. 

As demonstrated earlier, the broad probabilities underlying the Longley-Rice maps make it 


impossible to predict with any degree of accuracy whether a particular household receives a Grade 
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B signal, never mind an acceptable picture. Under the affiliates’ proposal, each zip code within the 
Longley-Rice Grade B contour and all the households within it, will be ineligible to subscribe to 
satellite network programming on the basis of the probability that some percentage — in some 
cases as low as 50% — of the households receive a Grade B intensity signal. To add insult to 
injury, even if a zip code is not entirely within a Grade B contour, all of its residents will be 
presumed ineligible for service if 51% or more of them are projected to receive a Grade B signal. 
The proposed zone approach does not include any “consumer safety valve” based on 
picture quality, and thus fails to address the most frustrating dilemma in this entire controversy. 
We believe that the affidavit/third-party test approach that we have outlined could easily become 
an integral part of a more fair “red zone/green zone” approach. It would presume eligibility and 
ineligibility in certain areas with a picture quality “safety valve,” and we would be glad to work 


with the Copyright Office to develop a more consumer-friendly version of this proposal. 


S. Misleading Affiliate Testimony 


Must-Carry Analogy Mischaracterized by 
Affiliates and Not Appropriate 


In his testimony before the Copyright Office, the witness for the affiliates made the. 
misleading suggestion that the FCC has somehow rejected a picture quality test as part of its 
measurement methodology for assessing television reception. This is not true. The affiliate’s 
representative refers to the FCC’s “must-carry” regulations as a workable example of a standard 


based solely on a raw measure of signal strength."* Not only is the analogy between SHVA 


Transcript, at 269, 330-31. 
ofS. 
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eligibility and imposition of carriage obligations on a cable system fatally flawed, but the affiliates 
err in their depiction of the must carry standard itself, which in fact does, according to a recent 
FCC ruling, include a picture-quality safety valve. 

As observed during the May 7 hearing by our expert, Mr. Hassinger, the “must-carry” 
obligation imposed by Congress on cable systems arises from policy concerns, technological 
possibilities, and economic judgements that differ radically from the circumstances that originally 
prompted Congress to enact SHVA, i.e. protecting the individual consumer who receives 


otherwise unviewable network programming.'’ Congress decided that a consumer need not resort | 


to technologically heroic or financially extraordinary measures before relying on services available 
under the statutory compulsory license -- hence, the “conventional” antenna requirement. A cable 
system, however, might cover dozens of communities; it can hire engineering expertise; it owns 
sophisticated hardware; it can have a business partnership with the broadcast station whereby both 
coordinate on delivering the signal, using a wide array of tools. These include improvements to 
the transmitter, sophisticated receiver antennas, use of filters, or delivery of the signal over a direct 
fiber-optic feed or microwave “shoot.”"* As Congress recognized in 1988 and thereafter, none of 
this is practical for the individual consumer, of course, who must live with the broadcast signal 
received, whatever its quality. 
In addition, “must-carry” measurements utilize a completely different and far simpler 

measurement methodology than anything contemplated under SHVA. This methodology, found in 


"Transcript, at 328-29. 


“See, In Re: Complaint of Northwest Indiana Public Broadcasting, Inc. against 
Continental Cablevision of Northern Illinois, No. CSR-4867-M, 1997 WL 165801, $3,n.3 
(F.C.C.Apr. 10, 1997). 
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its own unique section of the FCC regulations, uses a signal strength reading taken at the cable 
headend’s transmission line rather than attempting to measure the level of signal present in the 
airwaves.” 

Moreover, recent FCC case law contradicts the affiliate representative's assertion that 
“must-carry” utilizes a raw signal-strength cutoff without regard to picture quality." In fact, as the 
FCC recently made clear in the Northwest Indiana Public Broadcasting case, the “must-carry” test 
does contain a picture quality “safety valve,” just as we maintain SHVA does implicitly and, with 
your help, should do explicitly. The facts in this recent decision can be summarized as follows: 
despite a series of attempts by the cable system operator (Continental) and a local station (WYIN) 
to resolve picture quality problems, the WYIN signal received at Continental’s headend, while 
above the must-carry signal strength threshold, delivered a poor quality picture. The FCC held 
that the cable operator was not required to carry the station’s signal — even though it met the 
signal strength criteria — because of problems with picture quality.'? The decision reads in part: 
“A careful review of the detailed engineering data . . . supports Continental’s contention that 
WYIN fails to deliver a signal with acceptable picture quality. This is despite the fact that WYIN 
meets the -45 dBm signal level criteria established for UHF stations. The uncontradicted evidence 


"Compare 47 (C.F.R. §76.56(must-carry measurement methodology) to 47 
(FR§73.686(Grade of service measurement methodology said by broadcast industry to form basis 
for SHVA measurements). 

“Transcript, at 331. 


"In re: Complaint of Northwest Indiana Public Broadcasting, Inc. against Continental 
Cablevision of Northern Illinois, No. CSR-4867-M, 1997 WL 165801, $7 (FCC Apr. 10, 1997). 
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indicates the presence of substantial signal distortions, such as vertical and horizontal anomalies, 
resulting in the material degradation of WYIN’s signal.” Contrary to the assertion of the 
affiliate’s representatives, the FCC simply has not “consistently declined to substitute a subjective 
standard in determining whether a particular site can or cannot receive an acceptable picture.” 

ITU Protocol Irrelevant and Unnecessary 

At the May 7 hearing, the affiliates’ representative tried to undermine attempts to assess 
picture quality by insisting that such assessments require the application of certain International 
Telecommunications Union (ITU) protocols” to the testing of individual households. These 
protocols include: having the test performed by a chorus of 15 judges, a required distance from 
each observer to the picture, lighting conditions in the room, and length of viewing sessions.” The 
affiliates have deliberately misconstrued the nature, purposes, and import of the ITU’s 
recommended procedures. As the affiliates well know, ITU procedures were adopted primarily to 
facilitate “the exchange of information between various laboratories,”™ and to provide “a basis for 


informal decision-making in television design and maintenance.”” They were never intended -- nor 


*Id. 

"Transcript, at 269. 

“Apparently, the affiliates derived their protocols from the ITU’s Recommendation ITU- 
R BT.500-7, “Methodology for the Subjective Assessment of the Quality of Television Pictures” 


(1995) (“the ITU-R Recommendation”), a document we understand to be currently under the 
revision by the ITU. 


”Transcript at 266-67 (remarks of Wade H. Hargrove). 
*ITU-R Recommendation, Preamble (c). 
“ITU Recommendation 500-4, “Method for the Subjective Assessment of the Quality of 


(continued...) 
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would it make any practical sense to use them -- as the methodology for field tests in the homes of 
individual consumers. No one can seriously suggest that we reproduce in subscriber homes highly 
controlled and uniform conditions, including arrangement of screen luminance, room luminance, 
luminance ratios background chromaticity, and specially formatted source signals.” 

We have offered in our proposal a streamlined, low-cost, unintrusive, readily deployable 
method for resolving in an unbiased manner eligibility questions that arise when an affiliate 
challenges an affidavit. In turn, the affiliates appear determined to transform this simple test into a 
highly complicated, uneconomical laboratory experiment with controls appropriate for the work of 
technology groups or regulatory agencies for assessing the performance of television systems or 
propose — encompassing both a consumer affidavit and the judgment of a skilled and mutually 
agreed-upon objective third-party — has other safeguards built in to accomplish the purpose of 


independent picture-assessment, with greater prospects for success. 


6. Other Issues 
Disclosure to Consumers 
With respect to the clarity of the statutory standard, consumers need to be given information 


that is meaningful to their real-life experiences. Customers, needless to say, have no idea what a 


(conti 


Television Pictures,” Introduction. 
*ITU-R Recommendation , at § 2.1. 
“ITU-R Recommendation, at § 2.2. 
-}7- 
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“Grade B intensity signal” means and do not have the wherewithal to measure it. They should be 
told -- and the law should clearly state -- that they do not qualify for service if they receive an 
“acceptable” picture over-the-air. The Copyright Office has asked in Question 7 for comment 
regarding a possible disclaimer statement to be given to consumers. PrimeTime 24 believes this 
would be very helpful. The usefulness of a disclosure statement would depend on two factors: the 
clarity of the statutory standard being disclosed; and the timing of the disclosure. 

Even the affiliates agree that the statutory standard cannot in practice be divorced from 
picture quality. The affiliates’ representative at the May 7 Copyright Office hearing, Wade 
Hargrove, has conceded as much in the past. As recently as late 1995, the affiliate stations were 
advised by Mr. Hargrove that the Act requires that, to be eligible, a “home must not be able to 
receive a signal of Grade B intensity (i.e., a viewable - - but not necessarily perfect - -™ picture). . .” 
(Emphasis added.) 

With respect to the timing of the disclosure, this should occur prior to the purchase of 
satellite dish equipment. For some consumers at least, the ability to receive satellite-transmitted 
network programming may be material to the equipment purchase or lease decision. Therefore, the 
equipment dealer is in the best position to furnish SHVA disclosures at the point of sale or lease, 
where they will be most helpful to the consumer wishing to make an informed decision on whether 


to invest in the hardware. By the time the consumer contacts a satellite carrier, equipment has 


already been purchased or leased. 


™Suggested Guideline for Affiliates . . .,” attached to Memorandum dated November 27, 
1995, attached as Appendix 4 (emphasis added). 
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Existing Subscribers 

The Act’s current eligibility language has left subscribers in a state of needless uncertainty. 
Many of them necessarily have been subjected to: correspondence informing them that their services 
may violate federal law, the need to fill out questionnaires to retain their service; recalcitrant affiliate 
stations that do not seem to care about their reception problems; confusion; and threatened loss of 
service. To the extent that subscribers purchased equipment, or chose among alternative 
multichannel-video vendors, on the basis of a good-faith understanding of their rights under SHVA 
(with its unclear, unworkable language), they have built up a legitimate interest in continued service 
under the statutory compulsory license. 

The most equitable way to deal with these existing subscribers in our view would be to 
adopt the approach recommended by House Telecommunications Subcommittee Chairman Billy 
Tauzin to include a “ ‘grandfather clause’ that would permit consumers who presently receive the 
network signal service via satellite to continue to do so in the future without having to bear the 
burden or expense of proving that they are eligible to receive the signal."” We believe that existing 
consumers of satellite services, many of whom have made substantial investments in hardware, 
should indeed be grandfathered as part of a global solution to the problem. Without grandfathering, 
many consumers will suffer undue and unwarranted hardship.” 


Letter from the Hon. Billy Tauzin, Chairman of the Subcommittee on Telecommunications, Trade, and 
Consumer Protection of the House Committee on Commerce, to Edward O. Fritts (Feb. 13, 1997) (PrimeTime 24 
Whitten Testimony, Appendix 9) (emphasis in original). 


»° As we previously indicated, many subscribers have invested $3000 to $6000 in C-Band dishes. One of 
their main reasons for investing was their need to see network programming that they could not receive otherwise. 
These carly subscribers have been seeing quality network pictures the longest, and have paid the most in subscriber 

(continued...) 


-19- 


174 


Substantiation of Challenges 

As a safeguard against the lack of discrimination with respect to subscriber eligibility 
demonstrated by the unnecessarily burdensome challenge practices engaged in by significant 
numbers of affiliates, the Act should require that challenges to customer affidavits include written 
and specific bases for each challenge. For example, the challenge might refer to picture-quality 
observations made in the immediate vicinity of the household. 

Arbitration 

Once clarifying changes have been made to the Act, PrimeTime 24 would support use of 
mandatory arbitration (referred to in Question 8) to resolve issues between the carriers and the 
affiliates, if any, that cannot be resolved by industry agreement, such as an agreement on sample 
pictures demonstrating acceptable and unacceptable picture quality to be used by the objective, 
third party tester. However, we believe that arbitration must follow clarification of SHVA so that 
any arbitrator’s decisions will rest on a legislative framework that has explicit picture quality 
language as its foundation. Otherwise, the broadcast industry will take the same position ‘n 
arbitration that it took in the NAB - satellite carrier negotiations -- that since picture quality is not 
clearly spelled out in SHVA, it cannot be the basis for discussion. 

Cable Availability and the Definition of “Unserved” 

At the May 7 hearing, the representative of the affiliates opined that the definition of 
“unserved” in SHVA should be amended to make ineligible for satellite netvvork programning 


viewers who have access to their local affiliates via cable. This entirely self-serving one-sided 


*(. continued) 
fees. It would be contrary to the public interest to discontinue their services, as well as those of other existing 
consumers. 
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approach, which would extend the current 90-day cable waiting period into infinity and beyond, is 
fatally flawed. So long as consumers do not receive a viewable picture through the conventional 
rooftop antenna, Congress should not give an advantage to one of the competing distribution 
systems. These consumers should have the ability to choose vetween cable and satellite delivery. 
Accordingly, the proposal is without merit, is unnecessarily anticompetitive, and should be 
summarily dismissed. 

Responses to Question 13 and 14 

As we have indicated at the Copyright Office hearings, we support the position of the 
satellite industry as represented by the Satellite Broadcasting and Communications Association 
(SBCA) with respect to applying cable regulatory restrictions to the satellite carriers and to the 


equalization of rates between the satellite carriers and cable systems. 
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Exhibit i 


PrimeTime 24 Subscriber Affidavit 
[INSERT DISCLOSURE OF ELIGIBILITY CRITERIA] 


l. I hereby certify that I am unable to receive a local broadcast signal of reasonably acceptable 
quality on my television set for each of the services I have checked below. 
0 ABC O CBS 0 NBC 0 Fox 


2 My television set either is connected to D a properly installed conventional rooftop antenna 
or D local regulations prohibit use of such antennas or D I have reason to believe that I would be 
unable to receive an acceptable picture through use of such an antenna. 


3. Problems with the quality of the picture I receive do not stem from defects in the equipment 
that I own. 


4. The address where the television set is located is (please explain if the set is located on a 
mobile residence, such as a boat or R.V.): 


5. Impairments that render my television picture not reasonably acceptable include (check any 
that apply): 


ABC O Clear 0 Snowy O Ghosting D Lines Other: 
CBS OClear O Snowy OGhosting OLines Other: 
NBC O Clear 0 Snowy O Ghosting O Lines Other: 
FOX O Clear 0 Snowy O Ghosting O Lines Other: 


6. The following factors may be affecting the quality of my reception of my local network 
stations (check any that apply): 


0 Hills & Valleys © Interference from other channels 
©) Trees ©) Buildings & Structures 
OC) Weather CO) Seasons 
7. The services are for my own residential use. I will not use the services in a commercial 
establishment. e 
8. I hereby attest that each of the statements above is true to the best of my knowledge and 
belief. 
Date: Signed: 
Name: 
Address: 
Telephone: 
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153 East 53rd Street 59th Floor New York, NY 10022 
(212) 754-3320 Fax: (212) 644-6450 


Exhibit 2 


May 16, 1997 


Mr. Edward O. Fritts 

President 

National Association of Broadcasters 
1771 N St, NW 

Washington, DC 20036 


Dear Eddie: 


I am wniting to formally ask the National Association o/ Broadcasters to participate with us in a 
ten-city test to determine whether signal strength is a reliable predictor of picture quality. As you 
know, I put forth this proposal at the recent U.S. Copyright Office hearing but received no clear 
response from broadcasting industry representatives present. 


This is a critical issue for hundreds of thousands, if not millions, of American consumers. The 
satellite carriers as well as the networks and their affiliates have a responsibility to those 
consumers to enable them to view network programming by satellite when they cannot get an 
acceptable over-the-air picture ‘rom their local affiliate. You have maintained that a Grade B 
intensity signal is an accurate predictor of the actual picture quality at an individual household. 
Based on studies conducted by the Massachusetts Institute of Technology Media Laboratory and 
others, we believe this to be untrue. All I am asking is that we work together on behalf of the 
consumers to establish once and for all which of us is nght. 


In order to ensure the objectivity of the tests, we propose that the cities and individual testing 
sites be representative of the nation. The test should be conducted by qualified and unaffiliated 
professional engineers selected by both pasties. The costs would be shared by us. Under these 


conditions, the results would be conclusive and both parties would agree in advance to abide by 
them. 


If we are both truly committed to serving the American viewing public, then there can be no 
excuse for refusing to engage in an objective search for an accurate answer to @ question that so 
affects them. 


l eagerly wait your response and hope you will join me in this cooperative effort. 
Sincerely, 


a Py 
dé (inne F 


Sid Amira 178 
Chairman & CEO 
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153 East Sard Street 59th Floor New York, NY 10022 
(212) 754-3320 Fax: (212) 644-6450 


May 16, 1997 


Mr. Wade H. Hargrove, Esq. 
Counsel to the Network Affiliated Stations Alliance 


Brooks, Pierce, McLendon, Humphrey & Leonard, L.L-P. 
150 Fayetteville Street Mall, Suite 1600 
Raleigh, NC 27601 


Dear Wade: 


I am writing to formally ask The Network Affiliated Stations Alliance to participate with us in a 
ten-city test to determine whether signal strength is a reliable predictor of picture quality. As you 
know, I put forth this proposal at the recent U.S. Copyright Office hearing but received no clear 
response from broadcasting industry representatives present. 


This is a critical issue for hundreds of thousands, if not millions, of American consumers. The 
satellite carriers as well as the networks and their affiliates have a responsibility to those 
consumers to enable them to view network programming by satellite when they cannot get an 
acceptable over-the-air picture from their local affiliate. You have maintained that a Grade B 
intensity signal is an accurate predictor of the actual picture quality at an individual household. 
Based on studies conducted by the Massachusetts Institute of Technology Media Laboratory and 
others, we believe this to be untrue. All I am asking is that we work together on behalf of the 
consumers to establish once and for all which of us is right. 


In order to ensure the objectivity of the tests, we propose that the cities and individual testing 
sites be representative of the nation. The test should be conducted by qualified and unaffiliated 
professional engineers selected by both parties. The costs would be shared by us. Under these 
conditions, the results would be conclusive and both parties would agree in advance to abide by 
them. 


If we a: both truly committed to serving the American viewing public, then there can be no 
excuse .«: fusing to engage in an objective search for an accurate answer to a question that so 
affects \.erm. 

I eagerly wait your response and hope you will join me in this cooperative effort. 

Sincerely, 


a5) ae a 


Sid Amira 
Chairman & CEO 
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SUGGESTED GUDELINE 
FOR AFFILIATES TO UTILIZE FOR 
TELEPHONE CALLS FROM SUBSCRIBERS 
WHOSE SATELLITE DELIVERY OF 
BROADCAST NETWORK PROGRAMMING 
HAS BEEN TERMINATED 


In telephone conversations with satellite dish owners who call the station to comp!ain that 
their satellite delivery of ABC Network programming has been terminated as a result of your 
station's challenge to their legal eligibility to receive the service, you may wish to consider the 
following: 


It goes without saying that you should be courteous to each caller 


), You should explain to the caller that satellite service of broadcast nerwork 
programming is available only as a “fil) in" service for home owners who cannot 
receive a good signal off the air from a local affiliate of that nerwork by use of 
a ccnventional outdoor rooftop antenna. Pornt out that it would constitute a 
copyright infringemen: and 3 violation of the carner’s copyright for a satellite 
carrier to furnish broadcast programming by satcl.iie to dish owners who do not 
legally qualify for the service. You may wish to review with them the following 


requirernents for the service: 


: The tome must not be able to receive a signal of Grade B intensity (i.e., 
2 viewable--but not necessanly perfect--picture) by the use of a conven: | 


ional, ouideer, roofien antenna; and 


° The home must not have received the same network from a local affiliaze 
by means of cable television within the 90 day period before satellite 
service was euthonzed; and _ 


° The subscriber's television set must only te used for “private home 
viewing” (i.e., not for commercial purposes or in restaurants, bars, etc.) 


2. To determine if the subscriber qualifies for service under these criteria, you might 
ask the subscriber the following questions: (You can probably tell by the answer 
whether the home qualifies—obviously, if the subscnber dues not have a properiy _. 
installed, properly working, and properly onented outdoor rooftop antenna, the IN 


odds are much greater that the subscriber does not qualify for satellite delivery of 


renvork programming.) 


° Where do you reside? 
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. Where is your satellite receiving dish located? 


' When did you first begin receiving ABC Network programming by 
satellite? 


° Have you received ABC Network programming by cable television within 
the 90 day period prior to the date on which you first began receiving 
A3BC programming by sotellite. 


° Is your satellite dish used exclusively for private home viewing? 


' Do you presently have an outdoor rooftop antenna? If vou do have an 
outdoor rooftop antenna: 


~ ‘ied enan Get a lo Oe al 
d. Is your antenna 3 conventional outdoor rooftop television receiving 
antenna? 
C. Has tus antenna been properiv installed? 
d. Js this antenna properly working? 
¢. Is this antenna aimed and oriented toward our station? 
° If you have a working, properly oriented, outdoor rooftop antenna, please 


Is your antenna installed on your roof or on some outside support- 


describe any difficulty you have in receiving our station's signa). 


After the discussion and afier conferring with your station's engineers, if you fee! 
that the subscriber does, in fac, qualify for satellite service, you will, df course, 
wish ty inform the appropriate satellite carrie imvmedis 


station's objection as to that subs: riber. 


If, on the other hand, you and your engineers conclude that the subscriber does not 


qualify for satellite service, you will wish to leave your objection in place. 


tl 


tely and withdraw the 
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Before the 
COPYRIGHT OFFICE 
LIBRARY OF CONGRESS 


Washington, D.C. 20540 


In the Matter of ) 
) 
Revision of the Cable and Satellite ) Docket No. 97-1 
Cable Carrier Compulsory License ) 
REPLY COMMENTS OF 


THE NATIONAL CABLE TELEVISION ASSOCIATION 
The National Cable Television Association, Inc. (“NCTA”), by its attorneys, 


hereby submits its Reply Comments in the above-captioned proceeding. NCTA’s 
President and CEO, Decker Anstrom, participated in the hearing held before the 
Copyright Office on May 6, 1997, and our Reply Comments address certain questions 
posed to Mr. Anstrom in the course of his testimony. ' 


INTRODUCTION 
The cable compulsory license has proven to be an effective means to ensure the 


availability of broadcast stations to the public while fairly compensating copyright 
owners for the use of their works. We agree with the Association of Local Television 
Stations that “when measured against the goals it was designed to achieve, the 


compulsory license has been a remarkable success”.” As NAB’s Comments describe, 


' See Letter from Marybeth Peters, Register of Copyrights, to Decker Anstrom, dated May 23, 1997. 


(hereinafter “Copyright Office Letter”). 


2 Testimony of James J. Popham, Vice President, General Counsel, The Association of Local 
Television Stations, Inc. at 4 (hereinafter “Comments of ALTV”). 
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“[{a}lthough the current system, which has developed through successive regulatory 
changes, is complex, it has become integrated into market-place structures and 
relationships.” 

Scrapping the license and starting over with a regime based on private 
negotiations, or replacing the existing fee structure with a royalty regime based on so- 
called “marketplace” or flat fee rates, is fraught with the significant danger that viewers 
will be denied access to broadcast stations via cable that they have enjoyed for decades.* 
And there is no assurance that any new reyalty mechanism would be fairer or simpler 
than that already contained in the cable compulsory license today. It may well trigger the 
“law of unintended consequences” by upsetting settled expectations of viewers and the 
video marketplace that have evolved since 1976, and causing new administrative 
problems and dislocations. 

To be sure, the cable compulsory license is not free from administrative 
difficulties. In particular, as detailed in our initial Comments, we continue to believe that 
the Office has the ability, absent a statutory change, to adopt a common sense approach to 
the treatment of “contiguous systems” and “phantom signals” so cable subscribers pay 


only for distant signals actually received. But statutory revisions to the license will 


NAB Comments at 12. See also PBS Commenis at 2 (“PBS believes there is no need for significant 
changes in the basic configurations of the cable and satellite compulsory licenses, particularly in 
view of the fact that parties have developed settled expectations based on the current scheme.”) 


See NAB Comments at 12. (“Changes in carriage patterns and/or negotiations of carriage 
agreements could have a significant economic impact on the industry.”) 
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engender many difficult questions that have yet to be adequately answered by proponents 
of a change. As some proponents of the license’s repeal candidly admit, they “do not 
know what will happen”? if the compulsory license is eliminated. It would be a major 
mistake to upset the delicate congressional balance of interests that is working well today 
-- and that has provided copyright owners over $2.3 billion in copyright royalties -- in 
pursuit of a theory. Viewers would be the ultimate victims of 2 new approach that fails. 


For all these reasons, we strongly urge the Office to recommend that Congress not 


change the cable compulsory license. 


A. Copyright Owners Fail to Make a Case that the Office Should 
Recommend Eliminating the Compulsory License 


Several copyright owners in their Comments and hearing testimony claim that the 


cable compulsory license has outlived its usefulness.° Some argue that the compulsory 
license was created to help cable in its “infancy”, and that it no longer makes sense given 
cable television’s growth since 1976. Others urge that burdensome transaction costs are 


no longer of concern, given the rise of cable program networks. Upon examination, 


> Tr. at 413 (Testimony of Marvin Berenson, BMI). 


* See. ¢.g.. Testimony of Ross J. Charap on Behalf of the American Society of Composers, Authors 
and Publishers (filed Apr. 28, 1997) (hereinafter “ASCAP Testimony”); Statement of Marvin L. 
Berenson on Behalf of Broadcast Music Inc. (filed Apr. 28, 1997) (hereinafter “BMI Testimony”); 
Comments of the Office of the Commissioner of Baseball (filed Apr. 28, 1997) (hereinafter 
“Baseball Comments”). Comments of the Motion Picture Association of America (filed Aprii 28, 
1997) (hereinafter “MPAA Comments”). 
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neither argument warrants eliminating the license and jeopardizing the public’s ability to 
receive television stations on their local cable system. 


1. T ble In till Serves Sm 
Some copyright owners claim that the compulsory license arose from the belief 
that “cable was an infant industry that needed protection from the free market”. Now that 


“the infant has matured into an adult,” 


they argue that the license is no longer necessary. 
The Cable Telecommunications Association’s Comments and testimony 
demonstrates that the underlying predicate of this argument rewrites history.® Prior to 
the revision of the Copyright Act, cable operators had no liability for retransmission of 
loca! or distant signals under the copyright law. Adoption of the cable compulsory 
license was not a handout to a fledgling industry. It was instead a limitation on the rights 
that cable operators previously enjoyed that arose as part of a complex package of 
communications and copyright policy decisions. These policies were designed to ensure 
that viewers -- particularly in underserved areas -- had access to a full complement of 
broadcast signals, while copyright owners were compensated for the retransmission of 
copyrighted works outside the area in which they had been licensed to broadcast stations. 
The fact that cable is not in its “infancy” today does not vitiate the need for the 


compulsory license. Nearly 6,000 “independent” smal! systems in the United States are 


7 


BMi Testimony at 5; ASCAP Testimony at 7. 


* Comments of The Cable Telecommunication Association at 2 (hereinafter “CATA Comments”); 
Tr. at 402-404 (Testimony of Steve Effros, president of CATA). 


188 


< 


“Form 1” filers.” In addition, there are more than 1,700 “independent” “Form 2” 


systems.'° Of the 11,000 cable systems in the United States today, more than 6,200 


systems serve less than 1,000 customers each; roughly 2,000 systems serve between 


1,000 and 3,500 customers.'' By comparison, there were fewer than 1,700 systems in 


1976 serving fewer than 1,000 customers and fewer than 1,200 systems that served 


between 1,000 and 3,500 customers.'? Therefore, there are more small systems today in 


rural and smaller markets than when the license was adopted in 1976. 


Systems located in these small and rural communities remain dependent on distant 


television stations -- regardless of whether they are “independent” or affiliated with an 


Multiple System Operator (“MSO”).'* While the number of television stations within the 


United States has increased since 1976, almost 60 percent of all television markets have 


12 


13 


The Office has asked for information regarding the number of “small independent systems”. 
Copyright Office Letter at 1. The Office does not define “independent” systems. Assuming that 
the Office uses the same test as the Federal Communications Commission (that is, a system is 
“small” if it is unaffiliated with any company serving more than 1 % of subscribers nationwide or 
with revenues exceeding $250 million annually), we have determined that there are 5,934 Form 1 
systems that would be “small” under the FCC definition. 


Using same FCC definition for determining “independent” small systems, there are 1718 Form 2 
systems. 


Warren Publishing, Inc. Television and Cable Factbook, Services Volume No. 65 at I-81. 


Television Digest, Television Factbook, Services Vol. No. 46 at 75-a. Data as of September 1, 
1976. 


ASCAP simply has it wrong where it postulates that “[s)maller, independent systems that serve the 
rest of cable subscribers have limited channel capacity and, as a result, likely do not import distant 
signals frequently.” ASCAP Comments at 11 -12 n.25. These are precisely the systems that can be 
expected to rely most heavily on distant signal carriage because they are located in areas that ere 
underserved by local over-the-air stations. 
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fewer than six commercial broadcast stations and are thus incapable of broadcasting a 
complete complement of the six commercial broadcast networks.'* Over 26 percent of 
cable customers live in areas that do not receive a full complement of signals over the 
air.’ 

It is true that ownership of cable systems has become more consolidated today 
| than in 1976. But it is also true that even commonly owned cable systems continue to 
serve discrete areas throughout the United States through separate systems with different 
arrays of local and distant broadcast signals. An MSO still would be required, absent the 
compulsory license, to engage in the myriad negotiations that would be en to 
obtain rights for all the works contained on the dozen or so stations carried on each 
system. 

The fact that systems in Los Angeles and New York may be commonly owned 
does not mean that an MSO gains any necessary efficiencies in negotiating for clearance 
of rights, as each of the systems, for the most part, will carry different television stations 
with a different mix of copyrighted programming. Therefore, consolidated ownership of 
systems does not support the theory that the problems that gave rise to the compulsory 


license have evanesced. 


'* See Warren Publishing Inc., Television and Cable Factbook, Stations Vol. No. 65, at Al-4. One 
hundred and twenty-six of the nation’s 211 Designated Market Areas (DMAs) have fewer than six 
commercial broadcast stations. 


'$ United Video Comments at 6-7 (16.7 million Americans live in underserved markets with fewer 
than 3 network. one independent, and one educational station available locally over-the-air). 
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2. __ Reliance on a So-Called “Free Market” Would Jeopardize 
Signal Carriage _ 


MPAA argues that the Copyright Office need not worry any longer about 


burdensome transaction costs arising from elimination of ithe license. It asserts that “the 
ability of cable networks to obtain programming via market negotiations demonstrates 
convincingly that private transactions can effectively and efficiently bring large amounts 
of programming to the viewing public.”"® Relying on the cable program network model 
in this context, however, is wrong for several reasons. 

A cable program network obtains licenses from each copyright owner for all of the 
works in its line-up to enable a cable operator to retransmit the network. But there is no 
equivalent conveyance of rights where cable retransmission of broadcast stations is 
concerned. Unlike a cable network, a broadcaster does not have the rights to authorize 
cable retransmission of the programs that make up all of its broadcast day. 

MPAA’s proposal implicitly rests on the untested assumption that broadcasters 
would assume this role if the compulsory license were eliminated. But there is plenty of 
evidence that this would not be the case. For example, PBS’s Comments explain that 
public television stations “encounter significant difficulties when they attempt to clear 
rights for uses that are not covered by a compulsory license.”'’ And US West's 


Comments observe that even where broadcasters may desire to assume such a 


\ 


'6© MPAA Comments at 2. 
'7 PBS Comments at 17. 
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middleman’s role, copyright owners have prevented them from doing so.'* In other cases, 
broadcasters have declined to obtain the necessary rights to authorize cable 
retransmission. ° 

The result of repeal of the compulsory license, then, would likely be an 
unworkable situation that would gravely threaten the ability of viewers to continue to 
receive the programming that they have enjoyed for decades. It would place operators in 
the untenable position of anticipating programming in advance and attempting to 
negotiate with every copyright owner for the rights to retransmit each program on every 
broadcast station that it carries. These transaction costs and operational difficulties are 
the very reasons that gave rise to the compulsory license in the first place. 

The alternative proposal that operators would deal with copyright “collectives”, 
such as the existing groups of claimants for distribution purposes, provides a less efficient 


model than the compulsory license.” 


'* US West Comments at 5. See also ALTV Comments at 10 (“ALTV is less than sanguine that 
licensing agreements could be reached with some sports copyright owners for distant signal 
carriage.”) 


'y US West Comments at 5. 


” See Testimony of Comcast Communications Inc. at 2 (“Just as it is clear that cable operators have 
no practical way to obtain private, individual licensing of broadcast copyrighted material, it is also 
clear that there is no more efficient central clearinghouse model than the compulsory license to use 
in the cable context.”). 
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First, as noted supra, there are thousands of small cable operators. As a practical 
matter, there is no way each operator could negotiate with collectives. Nor does NCTA, 
CATA, oz SCBA represent all systems for this or any other purpose. 

Even assuming that some large operators could engage in this multitude of 
negotiations, there would be no assurance that any such license would be obtained. As 
just one example, Baseball’s Comments suggest that it does not want cable operators to 
retransmit certain of its programming.”’ In other cases, even the largest operators could 
not engage in the individualized negotiations that would be required for every program a 
broadcast station airs, as stations and broadcast networks change portions of their lineup 
on an almost weekly basis. 

Viewers would no longer be able to obtain access to a particular broadcast station. 
Instead, they might face a new compilation of those programs for which rights could be 
cleared in time.” The risk is real that, absent the compulsory license, consumers will 
receive less television programming than they now receive in a form fundamentally 
different from what they have come to expect over the years. This jeopardizes the 
viewing habits of the more than 65 million cable homes that receive broadcast signals. 


21 Basebali Comments at 16. 
22 ‘See Tr. at 141 (Testimony of Chuck Hewitt, President, SBCA). 
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3. There is No “Free Market” for the Retransmission of 
Broadcast Signals _ 


MPAA’s reliance on a marketplace approach similarly is premised on the mistaken 


proposition that government intervention in the form of the compulsory license is an 


aberration that skews an otherwise “free market” in the retransmission of broadcast 


stations. That is demonstrably not the case. The government is involved in virtually 
ev f the relationship between ters . To name just a 


few instances: 


e Cable operators are subject to government-imposed must carry rules that 
force them to carry local television stations. 


e Cable operators must carry all broadcast stations (other than 
superstations) on their basic tier. 


e The ability to require program blackouts on distant stations is regulated 
by the government. 


e And the availability of broadcast stations in a community is a direct 
outgrowth of government allocation decisions.” 


Copyright owners do not necessarily operate on free market principles, either. For 
example, while Baseball advocates repeal of the compulsory license”, it enjoys a unique 
antitrust exemption that enables its restrictive program licensing practices. And while 


ASCAP and BMI similarly propose resorting to the “free market”,” their own market 


** See Written Statement of Time Warner Inc. at 4 - 5 (filed Apr. 28, 1997). 
** Baseball Comments at 2 (advocating repeal of Section | 11 and 119 compulsory licenses). 


** Comments of BMI Testimony at 6 (“Cable systems are more than capable of negotiating free 
market license for the performing rights in copyrighted programming on retransmitted broadcast 
television and radio signals”); Comments of ASCAP Testimony at 2 (“ASCAP strongly believes 
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negotiating tactics have resulted in consent decrees that regulate in intricate detail their 
behavior in licensing musical works to prospective users, and have required establishing 
separate “rate courts” for determining appropriate fees for use of ASCAP- or BMI- 
licensed works.” 

In short, in the case of cable systems retransmitting broadcast stations, the notion 
of a market free from government interference is a myth. Invocation of this theoretical 
construct is no justification for recommending elimination of the compulsory license. 
Concerns about reducing transaction costs and ensuring the availability of programming 
to the public have not lessened over time. Absent the compulsory license, cable systems 
would be forced to negotiate, program by program, for rights to copyrighted works 
without any assurance that those rights could be obtained. 


* *¢ *¢ & & 
The compulsory license remains necessary today to ensure that the public 
continues to enjoy programming on broadcast stations to which they have had access for 


decades. Proponents of change bear a heavy burden to show that any such change is 


that the cable and satellite carrier compulsory licenses should be repealed and that copyright owners 
and users should be permitted to negotiate freely in the marketplace.”). 


%* —_ BMI makes much of the fact that it has negotiated with NCTA’s Music Licensing Committee for a 
license for local uses of music. What BMI fails to reveal is that the model licensing agreement was 
agreed to against the threat of massive copyright infringement liability exposure and took years to 
hammer out. BMI subsequently sought establishment of a rate court. Rather than representing a 
paradigm for free market licensing, BMI's licenses highlight the danger of eliminating the 
compulsory license. Operators will undoubtedly face similar costly, protracted and inefficient 
negotiations with every “collective” group of copyright owners. 
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necessary and can be accomplished without these disruptions. We believe that the case 
has not been made that any revision to the license is warranted or could be accomplished 
without harming consumers. 


Il. THE OFFICE SHOULD NOT PROPOSE CHANGES TO THE ROYALTY 


Several copyright owners suggest that if the compulsory license is not repealed, 
the Office nonetheless should propose that Congress modify the paymeiit schedule.”’ In 
particular, copyright owners suggest that a flat fee per distant signal approach would more 
closely mirror the workings of the marketplace and would be preferable to the percentage 
of revenues formula currently embodied in the Act. 

In theory, a flat fee per distant signal approach might be simpler to administer, and 
would eliminate the need to refer to certain out-dated FCC rules to determine a particular 
system's copyright liability. But a flat fee per distant signal approach raises many 
difficult problems of its own. Ultimately, the problems in resolving these issues lead us 
to conclude that the current system should be maintained. 

The current royalty payment scheme reflects a delicate compromise hammered out 
over 20 years ago. It allows smaller systems to import distant signals and pay a set 


amount regardless of the number of such signals that they carry. And it requires larger 


*7 See MPAA Comments at 3 (New transitional royalty plan should “simplify the rate payment 
structure” and set rates that “reflect current market realities”); BMI Comments at 12 (if license 
retained. rates “should be revised as per subscriber per month rates for each distant signal carried”). 
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systems to pay the lion’s share of copyright liability, based on a graduated statutory 
percentage of revenue schedule that increases dramatically to 3.75% of gross revenues 
once a system exceeds the number of distant signals that it would have been permitted to 
carry under the FCC’s former distant signal rules. 

Changing the rates at this stage truly would trigger the law of unintended 
consequences. While the rules are complicated (particularly with respect to Form 3 
systems), most cable systems have been filing copyright statements for nearly 20 years. 
By now they understand how to complete the forms. Litigation regarding the proper | 
calculation of royalties was concluded years ago. 

Copyright owners have failed to make the case that the relatively minor 
administrative difficulties with royalty calculations that they have identified justify 
rewriting the statutory scheme. This is particularly the case because there is no assurance 
that any resulting system would be fairer or simpler than the existing approach and could 
achieve the balanced goals of the Act. 

Indeed, a flat fee per distant signal approach couid have disruptive effects. Given 
that small systems do not pay royalties based on the number of distant signals that they 
Carry, any move to a flat fee per distant signal could significantly increase the royalties 
that small systems pay. And at the high end, a flat fee approach could significantly 
reduce the 3.75% rate. In the words of the National Association of Broadcaster, 
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“modification in pursuit of simplification would likely produce a complicated mess, as 


myriad carriage situations were reassessed and restructured.” 

As a practical matter, moreover, copyright owners do not really advocate a 
“simple” flat fee approach. Instead, as the Register of Copyrights suggested, the flat fee 
proposal appears to “[i)nclude both a graduated up and a graduated down provision.” 
Copyright owners fail to make the case that this sliding scale approach would not 
introduce new problems of its own -- creating as many if not more problems and 
confusion than the existing system. 

There is ample reason to doubt that any flat fee approach would more closely 
replicate the marketplace, as its proponents claim.” As an initial matter, the compulsory 
license payment regime was not designed to exactly mimic market conditions precisely 
because it was based on a complicated set of trade-offs that imposed copyright liability 
for the first time on cable retransmission of broadcast signals. One intended consequence 
was to ensure that small systems would be able to give their customers access to a full 
complemeni of television stations. 

But in any event, relationships between cable operators and programmers 
themselves do not rely on the “simple” flat fee that copyright owners apparently envision. 


** —_ NAB Comments at 12. 


‘Tr. at 147. 


See MPAA Comments at 4 (“A monthly cents per subscriber payment plan is followed by many 
cable networks. Consequently, this approach appears to be favored in private, free market 
transactions.” ). , 


-14- 
198 


Payments based on a percentage of revenues may not be the norm in deals between cable 
operators and basic cable programmers. But operators do pay certain programmers -- 
particularly premium and pay-per-view services -- based on a percentage of the amount 
that customers pay the operator for that service.*' In other cases, program networks may 
be carried for free -- or may even pay a cable system for carriage. 

A uniform flat fee per distant signal system as envisaged by copyright owners has 
no counterpart in the cable operator/programmer marketplace.” In the real marketplace, 
for example, smaller operators generally pay more for programming than larger operators 
do because of volume discounts; not the other way around, as is the case under of the 
existing copyright royalty payment approach. In most cases, there is no identical flat rate 
that every cable system pays to a network, as MPAA apparently suggests would be the 
case under its proposed revisions to the cable compulsory license. 

There are other relevant differences between the cable programming marketplace 
and the regulated arena for cable broadcast signal carriage. For example, under copyright 
and FCC regulations, all non-superstation broadcast signals must be placed on a basic tier 
that all subscribers must buy before they can choose whether or not to buy any other 


3! See Copyright Office Letter at Question | (seeking information on how many cable operators pay 
for their cable channels on the basis of gross receipts rather than on a per subscriber basis}. For 
example, operators typically pay programmers a specific percentage of retail for ooth premium and 
pay-per-view services. See Kagan Pay TV Newsletter, Jan. 1, 1996 at 3, Feb. 29, 1996 at 6 ( 
detailing breakdown of pay-per-view distribution); Kagan, Pay TV Newsletter, June 29, 1995 at 2 
(detailing breakdown of wholesale and retail for premium services.). 


2 See Time Warner Comments at 8 (disputing applicability of rates based on fair market value in 
compulsory license context.). 
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services from the operator. Under existing copyright law, an operator’s payment for any 
broadcast station must reflect the system’s entire customer base, even if not all customers 
actually take the service. And an operator is precluded from inserting its own advertising 
into programs carried on broadcast signals pursuant to FCC and copyright law. 

The existing payment schedule requires an operator to pay more to retransmit 
broadcast stations once a certain number of distant signals is carried. A market-driven 
approach would mean that the more distant signals an operator imported, the less it would 
be expected to pay for the last one. But, contrarily, MPAA endorses continued reliance 
on the 3.75% rate to ensure that the marketplace forces do not work in this instance to 
allow additional importation of distant signals.” 

In short, a flat fee per distant signal per subscriber in theory might be simpler to 
calculate. But upon examination, moving to a flat fee system raises myriad unanswered 
questions, suggesting that in practice this system may not be all that simple to devise or 
implement. At bottom, it would neither replicate the market for cable carriage of non- 
broadcast programming nor accomplish the same policy goals as Congress intended in 
adopting the compulsory license. Instead, pursuing a simpler solution by changing the 
royalty fees could introduce serious distortions into the broadcast signal carriage arena, 


with no appreciable benefit for copyright owners and serious detriment for customers. 


Ah 


MPAA Comments at 5-6 (“If a compulsory license is to exist, continuation of such a mechanism, in 
the form of a rate step set at a 3.75-like level, would serve the same useful function [of making 
cable operators carefully consider whether to take additional distant signals)” .). 
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B. Any Change in the Rates Should Be Revenue Neutral 

Some copyright owners argue that if the compulsory license is to be retained, the 
rates charged cable operators should increase to a “marketplace” rate. This bifurcated 
approach, in which operators would be forced to negotiate with copyright owners over the 
payment to be made for carriage of their works, is really no different than elimination of 
the license.** It also would inject uncertainty and instability into the carriage of broadcast 
stations by cable systems. Experiences under the Section 119 compulsory license suggest 
that any move to negotiated rates between copyright owners and users causes its own 
serious difficulties.” 

Baseball advocates adopting a “tariffing” approach that appears to cause many 
more problems than the existing system.”” While Baseball claims that a tariff system 
would reduce transaction costs and replicate the market, that is hardly apparent from their 
proposal. Instead, it seems that a new governmental body -- or the Copyright Office -- 
would be responsible for adjudicating claims that particular tariffs failed to satisfy “the 


* MPAA Comments at 12. 


” See Tr. at 114 (testimony of Chuck Hewitt) (“{I] think it would probably end the compulsory 
license because I think what it will do is, the rates would be so outrageously high that we'd end up 
never having to be able to go forward. We’ re basically under that kind of system now in 119 ... So I 
think we have a lot of serious reservations about splitting these in two, because we think it would 


have the same effect of probably ending the compulsory license.”). 


%* US West Comments at 10-11; SBCA Comments at 11-13 (describing difficulties of Sectior 119 
rate-setting). 


37 Basebali Comments at 24. 
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appropriate statutory objectives.” In the meantime, operators that challenged the tariff 
apparently would not know how much retransmitting that program would ultimately cost. 
Under these circumstances, customers could lose access to those signals that they have 
enjoyed for decades as litigation or administrative processes take place. 

Those advocating a radical revision to the compulsory license royalty rates bear a 
heavy burden of proof as to why the compromise struck in 1976 should be undone. 
Complaints from copyright owners about the compensation they receive under the 
compulsory license fail to meet that burden. Instead, the record demonstrates that the 
market has adjusted to the existence of the compulsory license; and that, to the extent 
payments under the license are perceived as inadequately compensating certain copyright 
owners for the retransmission of their work, copyright owners have obtained additional 
payments outside the copyright royalty distributions.” For example, professional sports 
receive additional money from superstations on account of their nationwide 
retransmission; apparently, so, too, do copyright owners of non-sports programming 


shown on superstations.“ Under these circumstances, it would be patently unfair to 


“id 


% See, ¢.g., ALTV Comments at 8 (“Some teams which have been carried on superstations also have 
paid substantial sums to the leagues pursuant to special arrangements involving superstation 
telecasts of their schedules. These arrangements only confirm and illustrate how the compulsory 
license has been assimilated into the market and perceived harm mitigated by private 
negotiations.) 

“’ United Video Comments at 10 (“Sports rights holders, like other copyright holders, are often 


compensated more than once for their product delivered by superstations.”); US West Comments at 
8-9. 
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increase the amount received under the compulsory license, which would result in a 
windfall for certain copyright owners. 


C. No Payment has been Justified for Retransmitting Local or Network 
Signals __ 


The fact that copyright owners receive no compensation from the royalty pool on 


account of cable retransmission of their works carried on local or network stations is 
similarly no reason to upset the settled expectations that have arisen around the existing 
compulsory license scheme.*' Congress wisely decided 20 years ago that a cable operator 
in these circumstances was merely providing programming to its intended audience, and 
no further compensation was necessary. In these circumstances, cable operators are 
helping copyright owners ensure that all audiences can view their programming.” Given 


stations elect retransmission consent instead of must carry, copyright owners’ recourse is 


who have separately negotiated the right to carry local stations. 


“' See, ¢.g., Baseball Comments at 16 (arguing for payment for network and local pcugramming); 
MPAA Comments at 6 (arguing for payment for local signal retransmission). 


“@ US West Comments ai 6-8. US West points out that in fact networks pay local stations to provide 
their programming to nationwide audiences. 


III. THE OFFICE SHOULD NOT PROPOSE “HARMONIZATION” OF THE CABLE 
AND SATELLITE COMPULSORY LICENSES 


As the Copyright Office’s Letter suggests, some satellite carriers pay more than 
cable systems and some satellite carriers pay less.’ Given the well-detailed differences 
between both the statutory royalty schemes and the regulatory underpinnings of the two 
discrete compulsory licenses, any proposal to create a single license governing both cable 
and satellite would be unreasonable. 

Many commenters agree that the cable and satellite compulsory licenses should 
not be unified. In particular, both the satellite and broadcaster associations believe that 
the cable and satellite license should remain separate. 

NAB’s Comments, for example, observe that “[eJach technology presents different 
questions about whether a compulsory license should be granted and, if so, under what 
conditions.”“* With respect to the different payment structures of each license, NAB 
endorses the view that “differences among competing retransmission services may be 
warranted ... Royalty structures have also become integrated into the market-place 
relationships of the various industries, and changing then for purposes of ‘parity’ may 
actually create competitive disparities, given the different cost structures and regulatory 
and technical constraints on the different distribution technologies."“* SBCA’s 


“* Copyright Office Letter at 2 (Question 14). 
“ —_NAB Comments at 8. 
“fd. at 17. 
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Comments express its belief that “[WJhile it may seem desirable to ‘harmonize’ all 
compulsory licenses, the nature of satellite distribution of video programming warrants 
that the satellite compulsory license should remain a separate section within the 
Copyright Act. We do not believe that a so called ‘unitary license’ would be an 
appropriate vehicle for the satellite industry, given its national format.’ 

In short, creating a “unitary” license causes significant problems given the 
different reasons for, and conditions attached to, the compulsory licenses. The Office 
should not recommend melding them. 


IV. COPYRIGHT AND COMMUNICATIONS POLICY ARE INEXTRICABLY 


As we described in detail in our initial Comments, cable television’s ability to 


retransmit local signals pursuant to a compulsory license arose out of a complex set of 
communications and copyright policies.” Therefore, treating all technologies equally, as 
ASkyB urges,” would mean not only extending the privilege of the compulsory license 
These obligations include must carry, network non-duplication, syndex and sports 
blackout rules. | 


“ SBCA Comments at 3 
47 NCTA Written Statement at 13-16; 19-21. 
“© Submission of ASkyB at 3. 
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We urge that the Office -- should it address the issue of DBS retransmitting local 
signals (“local DBS”) in its Report to Congress -- recommend that Congress adhere to the 
principle of regulatory parity. “Local DBS” raises communications policy issues as to 
rules governing the retransmission of broadcast stations, but also as to the panoply of 
obligations imposed on cable operators, such as ownership and access provisions. 

ASkyB had planned to deliver local broadcast stations by DBS before its plans 
were called off.“’ Press reports indicate that Primestar, Echostar or some other DBS 
providers might choose to do so in the future.” Regardless of which DBS operator, if 
any, ultimately retransmits local broadcast stations by satellite, consistent with our initial 
Written Statement, any such “local DBS” provider should be required to abide by similar 
regulatory requirements as cable operators or those rules should be removed from cable 
operators. 

Many commenters in this proceedings agree that local DBS should have the same 
regulatory requirements where they seek to avail themselves of the compulsory license. 
For example, MPAA’s Comments explain that “the goal of comparable treatment for all 
retransmitters under the compulsory license cannot be achieved without also requiring 


comparable treatment under applicable communications rules.”*' The Network Affiliated 


*” “The Whole World in His Hands?”, Washington Post, March 16, 1997; Submission of ASkyB at 3- 
4. 


“Broadcasting & Cable, June 16, 197 at $2. 


$I 


MPAA Comments at 9. 
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Stations Alliance similarly advocates that any extension of the compulsory license for 
“local” DBS “must be accompanied by a statutory requirement that all local stations be 
carried,”** and raises issues regarding the local broadcast station - cable system cross- 
ownership ban.*> NAB suggests that local signal transmission pursuant to a compulsory 
license would be appropriate “[oJnly to the extent that conditions are imposed that protect 
localism and exclusivity." These include the requirement that if a satellite distributor 
proposes to carry any local station at all, it must carry all television stations in that 


market.” 


CONCLUSION 
For the foregoing reasons, the Office should not propose changing the cable 


2 NASA Comments at 26. 

os ae. 

* NAB Comments at 10. 

$$ See alao ALTV Comments at 12-13 (proposing that if any local signals are retransmitted by satellite 


in their home market pursuant to a no-fee compulsory license, then all television stations in that 
market must be retransmitted.) 
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Satellite Carrier Compulsory ) - Docket No. 97-1 RECEIVED 


Cox Enterprises, Inc. (“Cox")", by its attorneys, files these reply comments in connection 
Motion Picture Association of America, Inc. ("MPAA") and the Office of the Commissioner of 
Major League Baseball (“Baseball”) with respect to whether the cable compulsory license should 
be retained, and whether the license should be altered to provide more revenue and greater 
control to program owners. Cox also disagrees with AudioNet, Inc.'s view that anyone should be 
entitled to a compulsory license to engage in unauthorized retransmission of another party's 
broadcast signals throughout the world over the Internet. 

L. The Cable Television Compulsory License Continues To Serve a Critical 

The cable compulsory license was created primarily because Congress recognized “that it 
would be impractical and unduly burdensome to require every cable system to negotiate with 
every copyright owner whose work was transmitted by a cable system." H.R. Rep. No. 1476, 


]/ Cox and its affiliated companies own and operate, among other businesses, numerous 
broadcast stations and cable systems, a film and television program studio (Rysher 
Entertainment), and an interactive media business (Cox Interactive Media, Inc.) that creates and 
operates Web sites. 


o%- 
94th Cong., 2d Sess. 89 (1976). Contrary to the assertions of MPAA (at 2) and Baseball (at 2), 
nothing has changed since 1976 that would make widespread individual clearance negotiations 
any more practical or less burdensome. 

In the absence of the cable compulsory license, the process of clearing the rights 
necessary for full-time carriage of even a single broadcast station would be time-consuming and 
difficult, if not impossible. Each cable system carries a number of television stations, and most 
of these stations typically carry programming owned by a wide variety of copyright owners. 
Often programming is scheduled or aired on short notice or with no notice, making it impossible 
for cable systems to obtain advance clearance to transmit such material.“ And when cable 
operators are able to identify the proper party from which to seek clearance, owners of individual 
programs could hold cable operators hostage, forcing cable operators either to swallow 
prohibitive rates and terms, or to offer their subscribers truncated, non-uniform carriage of 
broadcast stations.” Such a result would directly undermine Congress’ determination that 


2/ As Mr. Valenti, testifying on behalf of MPAA before Congress in 1974, noted: 


I would have to tell you that I think there would be administrative 
difficulties in the free play of the marketplace. That is what the 
compulsory license was created to avoid, such an administrative 
difficulty; a compulsory license covering all signals, lessening the 
paperwork, lessening everything. 


Quoted in Inquiry into the Economic Relationship Between Television Broadcasting and Cable 
Television, 79 F.C.C.2d 663, 804 (1980). 


3/ Surely it cannot be in anyone's interest -- and least of all the viewers’ — to have 
broadcast stations transmitted to viewers in an unpredictable on-again, off-again fashion. 
Moreover, MPAA's assertion (at 2) that the existence of cable programming networks shows that 
program owners can license programs to the cable market is irrelevant. Just because program 
owners choose to license programs in one context does not mean that they can be counted on to 
do so in another, or that they could accommodate, even if they so desired, the vagaries of a 


oBs 
widespread cable carriage of broadcast stations is necessary to protect free, over-the-air 
television,“ and would disserve the public interest. 

In addition, as any student of modern copyright developments knows, clearinghouse 
licensing arrangements, such as those pursued by ASCAP, BMI and others, are far from perfect. 
ASCAP and BMI have been subject to antitrust suits filed by the Justice Department, consent 
decrees, and permanent rate courts. Licensees of their vast repertoire of works face years of 
complex and costly litigation merely to establish license fees. Collective administration of rights 
also poses other problems. Private models such as the Copyright Clearance Center do not 
provide clearance for a sufficiently high percentage of the relevant material, and owner- 
administered schemes such as The Harry Fox Agency permit owners to refuse clearance or to 
charge prohibitive rates. In short, neither Baseball, MPAA nor any other party has proposed a 
realistic alternative to the cable compulsory license. 


Il. The Criteria for Determining the Cable Compulsory License Rates Should Not be 
Changed. 


Both MPAA (at 10) and Baseball (at 12-15) complain that cable operators pay "below- 


market" rates. These complaints are unfounded for two reasons. First, the cable compuisory 
teense to intended to be on ceneption to thn edinnry mathetglace sulee, end Conguems tes 
carefully calibrated the license, and its associated rate-making criteria, to accommodate several 
(sometimes competing) goals. Second, it is illusory to think that but for the compulsory license, 


thousand stations’ broadcast schedules. 
4/ 
117S. Ct. 1174 (1997). 
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there would be a free, unregulated market for television programming that would find the "fair 
market value” for copyrighted works. 

Congress expressly required copyright arbitration royalty panels to set rates that, among 
other things, achieve the maximum availability of creative works to the public; reflect 
distributors’ costs, investments and risks; and minimize any disruptive impact on the structure of 
the industries involved. 17 U.S.C. § 801(6\(1). The clear policy behind the cable compulsory 
license is to facilitate cable carriage of local and distant broadcast stations, while providing 
copyright owners a reasonable amount of compensation for that carriage.” It is not simply to 

Moreover, even if establishing marketplace rates could be achieved and were the only 
objective, the absence of the compulsory license would not create a truly competitive free market 
for the cable retransmission of broadcast programming. The enormous transactions costs alone 
would prevent ordinary market transactions from occurring In addition, the "free market” is 
already distorted by the broad range of regulations to which the cable industry is currently 
subject. The Copyright Office is well aware of the "delicate balance of regulation” that affects 
cable operators’ ability to carry broadcast signals. The Cable and Satellite Carrier Compulsory 
Licenses: An Overview and Analysis, Report of the Register of Copyrights, 133 (March 1992) 
(oereinafter "Register’s Compulsory License Report"). In addition to the FCC's must carry rules, 


5/ In fact, cable operators have paid over $2.3 billion under the license since 1978. See 
Written Statement of the National Cable Television Association, at 2. 


§/ Cablevision Systems Development Co, v. MPAA, £36 F.2d 599, 602 (D.C. Cir. 1988) 
Cokie EEG Een come adincemncinn Oo wed ethene tetats 
negotiations could be prohibitively high.") 
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there are FCC rules on network nonduplication, syndicated program exclusivity protection, 
leased access channels and other FCC rules that directly affect cable carriage of broadcast 
signals. The very existence of these rules belies the notion that free market furces would prevail 
in the absence of the compulsory license. 

Finally, vesting control in large program owner collectives or sports leagues would 
permit them to deny clearance unless demands for unreasonably high rates that could not be 
sustained in a free market were met.” It is especially ironic that Baseball would invoke an 
argument for a "competitive" marketplace. The chances are nil that Baseball — which benefits 
from an express exemption to the antitrust laws — would charge cable operators the "market" 
rates that could be bargained for with individual program owners but for Baseball's 
monopolization of the sport. For decades, Baseball's admitted position has been that it is seeking 
control, not revenue, with respect to cable carriage, and that it would prefer no cable 
retransmission of baseball broadcasts at all.” 


7/ See also page 3, infra, for the difficulties of licensing from collectives such as 
ASCAP and BMI. 


8/ For example, in 1975, then Baseball Commissioner Bowie Kuhn testified before 
Congress that "we would prefer that there was no cabie carriage of our games at all. We are not 
looking for revenue [through a compulsory license]." Hearings on H.R. 2223 before the 
Subcommittee on Courts, Civil Liberties and the Administration of Justice of the Committee on 
the Judiciary, House of Representatives, 94th Cong., 2d. Sess. 789 (1975). See aleo Statement of 
Paul Porter, Hearings Before the Subcommittee on Patents, Trademarks and Copyrights of the 
Committee of the Judiciary, 89th Cong., |st Sess. 162 (1966); Broadcasting, April 5, 1982 
(reporting on House Judiciary Committee rejection of cable sports blackout proposal in 
cr~:) aston of H.R. 5949). Baseball's comments in this proceeding thus appear to be little 
» «« dyan the latest in a long string of (unsuccessful) attempts to strangle cable retrzzsmission of 

call broadcasts. 
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For these reasons, derivation of a true “market” rate for cable retransmission of broadcast 
programming is neither the most important goal of the compulsory license, nor is it achievable in 


any case. 


Il. The Cable Programming Network Model Provides Little Guidance for 
Determining a "Fair Market Value" of Secondary Transmission of Broadcast 
Signals. 


Both MPAA (at 13) and Baseball (at 14) argue that the "per subscriber” rates that cable 


operators pay to cable programming networks are evidence of "market" rates above those 
provided by the cable compulsory license” As both a cable operator and a partial owner of 
several cable programming networks, Cox can report that this analogy provides little if any 
guidance here. 

First, network program affiliation agreement negotiations tum on a wide range of “non- 
rate" issues, such as launch and marketing support payments by networks, inducements to carry 
services on systems or in television markets that are particularly desirable to the networks, 
incentives to carry sister or commonly-owned networks, purchases of advertising time on 
systems by networks, famous brand or trademark marketing tie-ins and opportunities, network 
promotions of or acknowledgment of support by cable operators, grants of exclusivity (where 
permitted), and channel position considerations. In addition, many programers pay operators to 
be carried, or provide years of free carriage, and many more share a range of additional revenue 
streams (e.g., network advertising revenues, paid programming, home shopping and infomercial 


Q Baseball (at 14) even implies that it should receive a per subscriber fee similar to that 
reportedly paid to premier cable networks such as USA Network, TNT and ESPN. 
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revenues). Cable networks provide another highly valuable benefit to operators as well — time 
(generally 2-3 minutes per hour) in which to sell advertising availabilities, with the operators 
retaining these often substantial and growing ad revenues. Accordingly, tc point to a single "per 
subscriber rate” number is hopelessly simplistic and misleading 

Moreover, even if it were possible to distill from this tangle a "net effective rate," such a 
rate would not provide guidance in analyzing the value of secondary retransmissions of 
broadcast signals to cable operators. The functions of the most popular broadcast stations and 
their networks (and their programming) and cable networks (and their programming) are 
markedly different. Programming of the type that Baseball and MPAA's members sell to 
broadcast networks or stations is generally designed to appeal to the widest possible mass 
audience, in order to support the highest possible advertising rates. These high advertising 
revenues in tum enable the programming to be broadcast free to viewers by over-the-air 
stations.!? In this respect, cable operators provide these programmers a valuable, and free, 
service by expanding the reach of the programming to pockets of viewers who might otherwise 
increasing program license fees. 

In contrast to mass-audience broadcast actworks, cable networks were created to target 
smaller, niche audiences left underserved by the broadcast networks. As there has never been 
any expectation that these more fragmented audiences could generate ad revenue comparable to 
the ad revenue generated by broadcast networks, these cable networks have sugmented their ad 


10/ This need for maximum reach is why the main broadcast networks pay broadcast 
affiliates to carry network programming, rather than charging affiliates for carrying the 
programming. 
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revenue with subscriber fees. The fees, in tum, have always been jus.ified largely because a 
niche network is providing more targeted programming, of interest to a smaller but important 
subset of subscribers, that cannot readily be found in sbailar quantities on “free” broadcast 
television. And unlike the broadcast networks, cable programming networks have value to 
operators because they exist primarily to be carried on cable systems, and are custom 
programmed and promoted to fit cable operators’ needs. In light of all of these factors, it is 
unwise to rely on cable network fees when establishing compulsory license rates for cable 
retransmission of broadcast signals. 


IV. The Tariff Model Suggested by Baseball is Not a Viable Altemative to the 
Current Rate Structure. 


Baseball has suggested (at 23-25) replacing the current calculation of royalties with a 
system of “tariffs.” Although this proposed tariff system is not set forth in any detail, the 
suggestion appears to be that individual program owners could set the rates and terms upon 


Operators would be obligated to pay the program owners’ rates and comply with the terms of the 
tariffs. We are not aware of any model currently in force that resembles this tariff scheme.’ 


ll/ Mr. Attaway, testifying for MPAA in the instant proceeding, noted with approval 
the copyright tariff scheme used in Canada. Hearing Transcript at 111. Apparently, large and 
mid-sized Canadian cable operators simply pay a single, fiat rate per subscriber, which entitles 
these systems to carry as many broadcast signals as they desire. (Telephone conversation with 
Jay Thompson, Canadian Cable Television Association, May 29, 1997.) Unless the fee is 
prohibitively high, such a scheme would seem to encourage cable operators to increase 
dramatically the number of broadcast signals they carry, after carriage of the first broadcast 
signal, each incremental broadcast signal addition would effectively be free. Such a resuit 
plainly would be inconsistent with MPAA end Baseball's desire to limit the amount of broadcast 
retransmission under the cable compulsory license. 
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At best, this would be an untested experiment that would significantly frustrate 
consumers’ viewing expectations that have developed around the cable compulsory license. At 
worst, this type of tariff scheme would constitute an escape hatch from the compulsory license 
for recalcitrant program holders. Program owners could set unreasonable terms or conditions 
and, in effect, deny retransmission of their programs under the cable compulsory license. The 
system would be truly "compulsory" only if some adjudicatory body were vested with the 
authority to determine whether the rates and terms imposed by a program owner were 
reasonable. Obviously, this could lead to endless litigziion, and increased transaction and 
administrative costs. Baseball has not offered any evidence that such a system would ease the 
burdens imposed by the current system. The Copyright Office should be wary of proposals for 
"reform" that in reality are only attempts to increase the amount of revenue or control enjoyed by 


program owners, particularly owners who enjoy an exemption from U.S. antitrust law. 


V. There is No Justification at This Time 


. 
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for Expanding the Compulsory License to 


ions © Oe 


AudioNet has proposed the enactment of a compulsory license to cover Internet 
retransmissions of both radio and television broadcast signals. Cox beiieves that, at this time, 
extending a cable compulsory license to Internet retransmitters would be extraordinarily harmful 
to the interests of local broadcasters. Allowing any interested party to retransmit broadcast 
signals worldwide, without authorization, via the Internet would severely compromise a 
broadcaster's ability to control distribution of its signal, and in a manner far more disruptive than 
the limited compulsory licenses available to cable operators operating locally discrete 
distribution businesses. As AudioNet points out, an Internet retransmitter can “carry” a 
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substantial number of signals that would be accessible anywhere in the world. This would harm 
the syndicated programming business and the local broadcast business, both of which depend on 
the ability of local stations to offer exclusivity in their markets. It would also jeopardize the 
network/affiliate system if overlapping signals of network programming were widely available 
(which would surely be the case). A complex set of FCC rules, the 3.75% rate fee and 
contractual restrictions (as well as cable channel capacity limitations) have long limited the 
impact of cable retransmission. None of these factors is present with respect to Internet 
retransmissions. 

In contrast to the proposed Internet compulsory license, the cable compulsory license is a 
carefully considered federal policy developed over many years by Congress, in consultation with 
the major industries involved, that strikes a proper balance in the public interest. One of the 
main policies supporting enactment of the cable compulsory license was Congress’ desire that 
local and other broadcast signals be carried on cable systems without interference from program 
owners. See Register’s Compulsory License Report at 153. The final formulation of the Section 
111 license was clearly predicated on the FCC system of regulation for the cable industry. [d, at 
33. Congress recognized the significant “interplay between the copyright and the 
communications elements of the legislation," H.R. Rep. No. 1476 at 89, including FCC must 
carry rules and other obligations with which AudioNet does not believe (at 7-8) it should be 
burdened. 

No such policy consensus has emerged with respect to Internet retransmissions; indeed, 
federal policymakers are only just beginning to focus on the issue. It would be inappropriate to 
affect the development of the marketplace by supporting a new Internet compulsory license 
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before major issues of communications policy - such as whether and under what circumstances 
retransmission of broadcast signals over the Internet should be encouraged -- have been decided 


by Congress. 


Conclusion 
The cable television compulsory license continues to perform an indispensable function, 
and should be retained in its present form. In addition, a compulsory license should not be 
extended to Internet retransmission of radio and television broadcasts. Unlike cable or satellite 
retransmission, there is not yet a policy consensus in Congress as to whether Internet 
retransmission should be encouraged, and if so, under what circumstances. Resolution of these 
issues must come before any change to the copyright law. 


Respectfully submitted, 
COX ENTERPRISES, INC. 
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Kevin J. Kuzas 


Dow, Lohnes & Albertson, PLLC 
1200 New Hampshire Avenue, N.W. 
Suite 800 

Washington, D.C. 20036-6802 
(202) 776-2900 


June 20, 1997 
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REPLY COMMENTS OF 
PHILIP A. RUBIN & ASSOCIATES, INC, 


Philip A. Rubin & Associates, Inc. (“PAR”) hereby submits its Reply 
Comments in the above-referenced proceeding. Although PAR did not submit 
initial comments in this proceeding, technology patented by PAR immediately prior 
to the initial comment deadline offers the promise of resolving in an elegant 
fashion important issues that have proven contentious and thorny to a number of 
parties directly affected by this proceeding. 


Specifically, PAR recently has patented a technology that will ensure that _ 
satellite service subscribers are permitted to receive one or more specified 
programming services only at pre-approved geographic locations. If a subscriber is 
untruthful about his actual location or if he moves his satellite set-top box from an 
authorized to an unauthorized location, he will be unable to receive the relevant 
satellite-delivered programming. 


Set-top Integrated Receiver Decoder (“IRD”) boxes are presently used to allow 
the public to receive subscription and pay video transmissions directly from 
satellites using small outdoor antennas. Although the inauguration of direct-to- 
home (“DTH”) satellite service furthers the public interest by enhancing 
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competition in the video marketplace and expanding consumer choice, reception of 
DTH programming by individuals and entities not authorized to receive such 
programming substantially undermines the rights of copyright holders, local 
broadcasters, and third party countries with laws regulating the distribution and 
receipt of foreign-produced programming and the activity of broadcasting more 
generally. 


In short, there is a compelling need to ensure that only individuals and 
entities that are legally permitted to receive certain satellite-delivered programming 
actually have the ability to view such programming. In recognition of this fact, 
satellite operators and users have made substantial investments in conditional 
access and signal scrambling systems. These systems, however, do not adequately 
address the need to condition access to satellite-delivered programming on a 
subscriber's geographic location. 


The need to condition access on a subscriber's location springs from a number 
of sources, the most relevant of which for the purposes of this proceeding is the 
Satellite Home Viewer Act (the “Act”).! Under the Act, only satellite subscribers 
located in “white areas” are entitled to receive network signals. Unfortunately, this 
restriction has proven difficult to enforce, in no small part due to the difficulty 
associated with verifying the true geographic location of a satellite subscriber. 
Significantly, violation of the restriction threatens the viability of local broadcasters 


and the important public interest functions they perform. 


1 Other legal limitations on the ability of an individual or entity to receive DTH programming are 
ee Canada limits the amount of US. programming that can be 
distributed in Canada and, in part for this reason, has prevented U.S. DTH providers from providing 
Sopennemaael residential subscribers but preclude the receipt of the nisin 7 
to same 
yr degen Ne preien  ntg san aren os tet cf Gane batten @ to Seecected Gat 
DTH operators, copyright holders, local broadcasters and governments have the ability to limit the 
receipt of certain DTH signals at certain specified geographic locations. 
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Cognizant of the importance of ensuring that only authorized users at 
authorized pocapphic locations have the ability to receive certain satellite-delivered 
programming, Philip A. Rubin and Robert A. Bednarek — longtime broadcast and 
satellite engineers? — determined to devise an elegant, technology-driven solution 
to a problem that has distracted broadcasters, satellite operators, copyright holders, 
and policy makers for years. As a result, PAR recently obtained a patent on a 
technology that combines a set-top IRD with a NAVSTAR Global Positioning 
System (“GPS”) receiver. 


Current set-top IRD boxes are selectively enabled to decode and make use of 
the broadcast signals transmitted from a satellite. Such signals can be television, 
audio, data or some combination of these three. In general, subscriber fees are 
charged for the delivery and decoding (performed by the set-top IRD box) of many of 
these satellite broadcast signals. The signals are encoded prior to transmission to the 
satellite and (after reception from the satellite at a subscriber's location) decoded, 
subject to authorization, at the set-top IRD box. Presently, authorization can be 
conditioned upon a number of criteria, including receipt of subscriber fees, program 
rating levels, and subscriber pay-per-view requests. A satellite broadcaster, through 
its conditional access system, currently has the technical capability to authorize 
individually each set-top IRD box to receive one or more of the multiple programs 
transmitted by the satellite. | 


In addition to the conditional access criteria noted above, a significant . 
criterion also relevant for conditional access purposes should be the geographic 
location of the subscriber set-top IRD box. Thus, for the purposes of this proceeding, 
2 The qualifications of Mr. Rubin and Mr. Bednarek are set forth in Attachment A, hereto. 
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it is relevant whether a box is located inside or outside of a “white area.” In other 
contexts, it is relevant whether a box is located in a particular country, a commercial 
or residential setting, or within a particular program distributor's licensed 


To allow a DTH satellite operator to confirm, on a continuous basis, the exact 
location of a particular set-top IRD box prior to the authorization of that box to 
receive certain programming, PAR has patented a technology that incorporates a 
simple GPS receiver into a protected Security Processor — which may in part be in 
the form of a “Smart Card” — that is resident in the set-top IRD box. A GPS-enabled 
Security Processor is capable of receiving time delay measurements from the 
NAVSTAR GPS system (which provides precisely timed radio frequency signals 
from 24 in-orbit satellites) to enable an IRD located on Earth to compare its GPS- 
provided position with its authorized location and, then, to ascertain if the then- 
current location of the IRD box is consistent with the authorized location of such 
box. The authorized location is recorded upon its initial installation and is included 
in subsequent satellite transmissions to the IRD. 


By performing range determination from multiple GPS satellites, usually 
sequentially, an accurate validation of the set-top IRD box position is achieved. The 


Security Processor then, along with other criteria which must be met for 
authorization of viewing (such as receipt of subscription fees), will allow the set-top 
IRD box to de-scramble incoming signals and create appropriate video, audio and 
data signals for delivery to the television receiver. 


PAR refers to the combination of GPS location technology and IRD 


conditional access technology as “IRD Locator Technology,” a process patented by 
PAR. PAR envisions a number of steps that could be taken to prevent individuals 
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from “tricking” the set-top IRD box into thinking that it is at an authorized location 
when, in fact, it has been moved to an unauthorized location. These steps include 
the use of pseudo-randomly generated timing measurements and placing the 
circuitry inside a sealed container, such as an integrated circuit or a Smart Card. 


PAR believes that the incremental additional cost resulting from the 
incorporation of PAR’s IRD Locator Technology into a set-top IRD will be nominal 
relative to the cost of existing IRDs and in light of the substantial benefits associated 
with a system that ensures that satellite programming is received only at authorized 
geographic locations. PAR has commissioned an independent laboratory to 
determine the exact magnitude of such additional costs and PAR hopes to make this 
information available in the near term. 


CONCLUSION 


PAR hopes that its recently patented IRD Locator Technology will be of use to 
the participants in this proceeding. PAR intends to enter into discussions with 


existing IRD manufacturers and others to explore the best manner in which to make 
its technology available to the broadest classes of users in the shortest amount of 
time. In light of the multitude of questions spawned by the availability of any new 


4 


technology, PAR stands ready to expand further upon the details of the IRD Locator 
Technology discussed herein. 


Respectfully submitted, 


Philip A. Rubin, 
Philip A. Rubin & Associates, Inc. 

1350 Connecticut Ave., N.W., Suite 610 
Washington, D.C. 20036 

202-296-9380 (phone) 

202-296-9383 (facsimile) 


June 20, 1997 
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Robest Bednarek's association with PanAmSat Corporation dates back to the company’s 


in 1984. As a pastner and vice of the firma 
Rubin, snd Associates in W. DC. Mae Dedaanh peorided enty 


consultation to PanAmSat, and was instrumental in the design and launch of the first 
PanAmSat satellite, PAS-1. 


compan Sit cece fx cupesting sel operas viet nhl copay, be 
construction, launch operations and all facilities worldwide. 


Mr. Bednarek served as 


of Florida, from which he earned a 
He is a member of both the Institute 
Society of Motion Picture and Television 
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Eaginecers. 


GENERAL CCUNSEL 


ee i ry a 


ROBERT i as @ 
StCvew 1 Lets 
RALEIGH. AC 27COR A + yey 


Re: Docket No. 97-1 
—___ Compulsory Licenecs 


Transmitted herewith on behalf of The Network Affiliated Stations Alliance ("NASA"), a 


coalition of over 650 local television broadcast stations affiliated with the ABC, CBS and NBC 
Tele vision Networks, are an original and twenty (20) copies of NASA's Reply Comments for filing 


in the shove-referenced docket. 
If any questions should arise daring the course of your consideration of the Reply Comments, 
it is respectfully requested that you communicate with the undersigned. 


In Re The Revision Of The Cable ) Docket No. 97-1 


REPLY COMMENTS OF 
THE NETWORK AFFILIATED STATIONS ALLIANCE 
ON 
THE SATELLITE COMPULSORY LICENSE 


June 20, 1997 
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ee Te ee eee ee 


Copyright Office 
Library Of Congress 
Washington, D.C. 
In Re The ) Docket No. 97-1 
Compulsory Licenses ) 
REPLY COMMENTS OF 


THE NETWORK AFFILIATED STATIONS ALLIANCE 


"It's simply the fact that some of us like 
chocolate ice cream and some like vanilla 
and some might say the chocolate tastes 
better, but the ones who like vanilla say it 
tastes worse. It's a case of people looking at 
a given picture and some will rate it high and 
some low. ... The bias might be in their 
particular preference or what's the most 
important to them." 

William H. Hassinger 

Consultant to PrimeTime 24' 


The Network Affiliated Stations Alliance ("NASA") is a coalition of the ABC, CBS 
and NBC Television Affiliate Associations. NASA consists of over 650 local television 
stations throughout the nation that are affiliated either with the ABC, CBS or NBC 
television broadcast networks. 


"Deposition of PrimeTime 24 engineering consultant, Mr. William H. Hassinger, 
discussing the unreliability of a “subjective” picture quality assessment, May 7, 1997, at 
p. 114 in Cannan Communications, Inc, va, PrimeTime 24 Joint Venture, Case No. 2-96- 
CV-086, U.S. Dist. Court, Northern District of Texas, Amarillo Division. | 
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NASA's reply comments are addressed to various statements filed in connection 
with the Satellite Home Viewer Act ("Act") and in response to specific questions about the 
Act that have been raised by the Copyright Office. 


L 
Preliminary Statement 


The Act's legislative history reflects a dual purpose: First, to facilitate access to 
broadcast network programming by satellite for houscholds located beyond the reach of a 
local affiliate of the network and, second, to protect the copyright of networks and their 
affiliates in network programming, and in so doing, preserve the national network/local 
“served the country well." 

The Act was not adopted by Congress to "subsidize" local broadcast stations as 
PrimeTime 24's consultant, Mr. Neuman, implies in his written statement.’ Rather, 
Congress found it to be in the national interest to protect the integrity of the copyright held 
by broadcast networks and their affiliates in network programming and, in so doing, 


7H. Rept. 100-887, Part 2 on H.R. 2848, 100th Cong., 2d Sess. at 20 (Sept. 29, 
1988). 


*Written Testimony of Professor W. Russell Neuman Before The Copyright Office 
of The Library of Congress, Docket No. 97-1 at p. 2. 
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in local communities throughout the nation. 
efforts to preserve the nation's free, universal, local over-the-air television broadcast service 
in the recent cable television must-carry case. The Court stated: 


"... [MJust-carry was designed to serve ‘three interrelated 
interests: (1) preserving the benefits of free, over-the-air 
local broadcast television, (2) promoting the widespread 
dissemination of information from a multiplicity of sources, 
and (3) promoting fair competition in the market for 
television programming.’ ... We decided then, and now 
reaffirm, that each of those is an important governmental 
interest. We have been most explicit in holding that 
‘protecting noncable households from loss of regular 
television broadcasting service due to competition from 
cable systems is an important federal interest.' ... Forty 
percent of American households continue to rely on over- 


source of information and entertainment for a great part of 
the Nation's population.’ ... We have identified a 
corresponding ‘governmental purpose of the highest order’ 
in ensuring public access to ‘a multiplicity of information 
sources.’ ..." 


"We have noted that ‘it has long been a basic tenet of 
national communications policy that the widest possible 
dissemination of information from diverse and antagonistic 
sources is essential to the welfare of the public.’ .. . 
‘(Increasing the number of outlets for community self- 
expression’ represents a ‘long-established regulatory goa[]] 
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in the field of television broadcasting.' ... Consistent 
with this objective, the Cable Act's findings reflect a 
concern that congressional action was necessary to prevent 
‘a reduction in the number of media voices available to 
consumers.' §2(a)(4). Congress identified a specific 
interest in ‘ensuring [the] continuation’ of ‘the local 
origination of [broadcast] programming,’ §2(a\(10), an 
interest consistent with its larger purpose of promoting 
multiple types of media, §2(a\(6), and found must-carry 
necessary ‘to serve the goals’ of the original 
Communic+tions Act of 1934 of ‘providing a fair, efficient, 
and equitable distribution of broadcast services’ (§2(a\(9)). 
In short, Congress enacted must-carry to ‘preserve the 
existing structure of the Nation's broadcast television 
medium while permitting the concomitant expansion and 
development of cable television.' .. ." 


Moreover, the Act's prohibition against the unauthorized rebroadcast and resale of 
a network station's programming by satellite is the same public policy that prohibits the 
unauthorized rebroadcast and resale of that programming by another broadcast station or 
cable television system. It is the same public policy that prohibits the unauthorized copying 
and resale of printed intellectual property. 


“Turner Broadcasting System, Inc., et al, Appellants, vs. Federal Communications 
Commission, et al, On Appeal From The United States District Court For The District Of 
Columbia, -- U.S. —, 117 S. Ct. 1174, 1186-1188, 137 L.E.2d 369 (1997) (citations 


omitted). 


Thus, nothing less than the protection of fundamental rights against the wrongful 
taking of intellectual property and the preservation of the nation's free, universal over-the- 
air broadcast service are at stake here.’ 


The various proposals advanced by PrimeTime 24 and DirecTV to substitute the 
Act's existing “objective” Grade B signal standard with a "subjective" picture quality 
standard would eviscerate the Act. The implementation of a subjective standard would be 
more burdensome and costly to administer and the results significantly less reliable than 
the existing objective Grade B standard. The quote thet spears at the outset of this section 
by Mr. William Hassinger, an engineering consultant to PrimeTime 24, captures the 
inherent difficulty with and unreliability of a “subjective” picture quality legal s*endard. 


NASA opposes PrimeTime 24's request to “grandfather” existing illegal subscribers. 
To “grandfather” existing illegal subscribers would destroy any semblance of integrity of 
the law. The fact that PrimeTime 24 has requested that its existing subscribers be 
grandfathered is a tacit acknowledgment thet itis in violation. 


‘Mr. Neuman's commentary reflects a fundamental lack of understanding of the Act 


and its underlying public policy objectives. Local broadcast stations negotiate for and 
acquire their copyrights in broadcast network programming in an open market. Satellite 
casriers do not. Rather, satellite carriers rely on a government granted statutory copyright 
license. 
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Finally, if the Act is amended to authorize in-market satellite delivery of local 
television stations, the Communications Act should, at the same time, be amended to 
extend “must-carry" to satellite companies. Satellite carriers should not be afforded the 
special privilege that goes with cable television's compulsory license without having cable's 
accompanying public interest and regulatory responsibilities. It is essential, moreover, that 
stringent penalties for violations be adopted to assure compliance with the new statutory 
copyright license and that provisions be enacted to allow networks and local affiliates to 
monitor and enforce compliance. NASA's nine-year experience with out-of-market satellite 
delivery of network stations leaves affiliates cautious and skeptical. 


Il. 
The Record Of Compliance 


Of the three companies (Netlink, PrimeStar and PrimeTime 24) that offer satellite 
delivery of broadcast network programming, only one--PrimeTime 24--recommends a 
change in the Act's existing “white area" restrictions. Because it is seeking to change the 
law, it is fair to inquire into PrimeTime 24's motives for the change it is seeking and to 
review the extent to which it has complied with the law as it is presently written. 

The statements submitted by NASA and the National Association of Broadcasters-- 
and, indeed, PrimeTime 24's own astonishing admissions— illustrate the extent to which 
PrimeTime 24 has abused the Act and the Act's “white area" service restrictions. 
PrimeTime 24 has (1) failed to disclose adequately the legal limits of its statutory copyright 

6 


license in its sales, advertising and promotional materials; (2) failed to screen adequately 
and qualify prospective subscribers for its satellite service; (3) failed to conduct signal site 
measurements and periodic sudits of its subscribers and share the results of those tests and 
suits with the networks and their affiiates as Congoees expressly recommended when the 
Act was adopted; (4) failed to investigate adequately and promptly terminate service to 
subscribers who are not legally qualified to receive the service; (5) failed to respond 
promptly and forthrightly to letters and inquiries made in good faith by local affiliates 
about deceptive promotional practices and questionable service to subscribers; and 
(6) failed to work cooperatively and constructively, as Congress envisioned, with the 
broadcast networks and their affiliates to implement the Act. 


Perhaps the most remarkable statement filed was that of PrimeTime 24's Chairman 
and CEO, Sid Amira. Mr. Amira admitted that of signal tests PrimeTime 24 conducted at 
"random" at the homes of some 200 of its subscribers, 40% could receive a "Grade B 
signal. Mr. Admira's admission confirms all the broadcast industry has said about 
PrimeTime 24's indifference to the limits of its statutory copyright license. PrimeTime 24 
now has two and one-half million subscribers. If its measurements were conducted at 
"random"-as Mr. Amira claims~—PrimeTime 24 is now providing broadcast network 
service to one million subscribers that can receive a Grade B signal from a local network 


“Written Statement of Sid Amira, Chairman and CEO of PrimeTime 24, at p. 5. 
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affiliate--in explicit violation of the Act. Thus, PrimeTime 24, by its own admission, is 
engaged in a national “pattern and practice” of violations within the meaning of 17 U.S.C. 
§119(aX5\B). 

PrimeTime 24—as of this time—has not furnished to the Copyright Office nor to the 
parties to this proceeding the supporting background materials for the signal strength and 
picture quality tests relied upon by Mr. Amira. Thus, neither the Copyright Office nor 
anyone else can evaluate the testing methodology and, in tum, the test results. 
Accordingly, it would be inappropriate for the Copyright Office to make any 
recommendation to Congress based upon Mr. Amira's claim that these tests show scant 
comtaten ie Gpbeitbeddanseuty. It is noteworthy in this regard that 
PrimeTime 24 has never offered any of these tests nor the test results into evidence in any 
of the pending infringement lawsuits in which it is involved. Surely, if it thought its “tests” 
were valid, PrimeTime 24 would have offered them as evidence in the pending 
infringement cases. 

It is appropriate to compare the results of PrimeTime 24's own signal measurements 


with the results of signal measurements conducted by independent consulting engineers for 
broadcasters in the Amarillo and Miami markets. The local NBC affiliate in Amarillo, 


Texas, commissioned an independent consulting enginecring firm to conduct signal 
measurements of 273 PrimeTime 24 subscribers selected at random in the Amarillo market. 
Of the 273 subscribers tested, 96% were found to receive at least a Grade B signal. 


Similarly, of 200 measurements taken by independent consulting engineers at the homes 
of PrimeTime 24 subscribers randomly selected in the Miami market, 100% were found to 


receive at least a Grade B signal from two different local network affiliates. In fact, nearly 
all of these subscribers received Grade A signal from both affiliates.’ 

PrimeTime 24's record, therefore, speaks for itself. While broadcasters have long 
supported the Act's policy objective of facilitating access to broadcast network 
programming by satellite for households located beyond the reach of a local affiliate, itis 
difficult to continue to support that goal when the record of indifference to the Act's “white 
area” service restrictions is so apparent. 


TL 
An “Objective” Vs. 
“Subjective” Legal Standard 


The written statements submitted by PrimeTime 24 and its consultants consist for 
the most part of an attack on the Act's Grade B signal standard. PrimeTime 24 
recommends that the Act be amended to replace the Grade B standard with a subjective 
picture quality standard. 

PrimeTime 24's Mr. Amira recommended a process by which the subscriber would 
simply certify by “affidavit” thet the household cannot receive through # conventional 


"These signal measurement tests have been offered im evidence, respectively, in the 
Amarillo and Miami cases and are available for evaluation by the Copyright Office. 


outdoor rooftop antenna a television picture that a “reasonable person would find 


acceptable.“* If the affiliate challenged the subscriber, an independent “evaluator” 
approved by the satellite carrier and affiliate would produce a “snapshot” of the subscriber's 


television picture, provide the snapshot to the affiliate and satellite carrier and decide the 
issue. Under the "loser pays” concept, the evaluator’s assessment would be paid for by the 
losing party. 

The proposal raises more questions than it answers. First, what is meant by the term 
“affidavit”? Does PrimeTime 24 intend for the subscriber to submit a “sworn” affidavit 
or declaration? Would the subscriber have to visit a notary to have the affidavit or 
declaration notarized? Would the subscriber be subject to criminal penalties for perjury for 
false statements in the affidavit or declaration? If not, why have an affidavit or declaration? 
On the other hand, is it appropriate to criminalize this conduct? If not criminal sanctions, 
what sanctions would be appropriate for false statements made by a subscriber? Surely, 
some sanctions for false statements~money damages—would be necessary to reimburse 
affiliates for expenses incurred to validate the affidavit. 

Moreover, what would the subscriber be asked to swear to or affirm? Would it be 
to swear to or affirm, as PrimeTime 24 seems to indicate, that the subscriber does not 
receive a picture thet a “reasonable person" would find “acceptable”? If s0, who is a 
“reasonable person”? What is an “acceptable” picture? What picture grading scale or 


*Amira Statement, supea at 9. 
10 


assessment criteria would be used by the subscriber to evaluate picture quality? Equally 
important, what grading scale or ussessment criteria would be used by the “evaluator” to 
determine whether a “reasonable person" would find the picture “acceptable,” and, thus, 
whether the subscriber might have committed perjury and whether satellite delivery of 
broadcast network programming to that subscriber would be permissible? 

Would a single evaluator be sufficient or would (as accepted engineering practice 
dictates) a panel of evaluators be required? What if the parties could not agree on the 
selection of an evaluator or evaluators? Would a federal district court then make the 
selection? What sanctions would be imposed for failure of one of the parties to select 
evaluator(s)? Would the party who failed to cooperate in good faith in the selection of 
evaluator(s) be required to pay court costs and reimburse the other party's attorney fees for 
having to go to federal court to get the evaluator(s) appointed? 

A critically important issue is whether the evaluation would have to be completed 
anc all disputes resolved before satellite service is commenced? If not, satellite carriers 
would have every incentive to authorize service, drag their feet, refuse to cooperate and 
require the affiliate to sue to compel the carrier to cooperate—and ail the while collect 
subscriber fees. What disincentives for abuse of process by satellite carriers should be 
enacted? 

Would evaluator(s) use the subscriber's existing television set, transmission line and 
outdoor antenna to take the “snapshot”? What if any part or all of the subscriber's TV set, 
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transmission line or antenna were defective? Who decides if they are? If s0, who then pays 
for the evaluation—the subscriber or the satellite carrier? What assurance is there that 
appropriate, uniform technical standards would be applied to certify that the subscriber's 
TV equipment is working properly? What if the subscriber did not have a rooftop 
antenna—or had it pointed in the wrong direction? Who would pay for the evalustion in 
that case—the subscriber or the satellite carrier? 

What technical standards would be prescribed for the testing and recording 
equipment used by the evalustor(s)? Who would establish those standards and the viewing 
conditions and standards by which the picture is to be evaluated? 

Would the decision of the evaluator(s) be subject to judicial review? Surely the 
right of either party to judicial review could not be compromised. It is inconceivable that 
the administration of the nation's copyright l=w would be left to third parties without the 
right of judicial review. Basic notions of due process for all parties—broadcasters ana 
satellite carriers alike—require no less. 

Upon judicial review, how many federal judges would be required to sit as a pane! 
of observers to evaluste the soundness of the equipment and test procedures and make a 
“subjective” assessment of the subjective assessment made by the evalustor(s) of picture 
quality. 

Thus, while PrimeTime 24's proposal may at first blush seem simple, it is not. It 
would be: _a \.bersome and expensive for the parties and the courts to administer and 
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the results significantly less relixble than the existing objective Grade B standard. Perhaps 
that is why the other two satellite carriers have not endorsed it. 

PrinieTime 24's subjective picture quality standard was supported in statements 
filed in this proceeding by its engineering consultants, Mr. Neuman and Mr. Hassinger. 
Mr. Neuman submitted with his written statement 2 so-called “empirical” study he 
conducted in the Pittsburgh area. He claims the study demonstrates that “there is either no 
correlation (or s very contingent correlation)” between signal strength and picture quality’ 
He claims his study involved “extensive technical tests." It tums out he tested only "15" 
sites." Upon cross-examination in the Miami infringement case, he admitted that the 
Pittsburgh test sites were not selected on a scientific or random basis, and as a result, the 
test results cannot be projected or utilized to draw conchusions either for the Pittsburgh area 
or the nation as a whole. Thus, Mr. Newman's Pittsburgh study speaks to nothing other 
than to the 15 sites tested~and, as noted below, the results of those tests were subsequently 


"Broadcast Television Signal Strength, Grade of Service and Picture Quality, W. 
Russell Neuman, at p. 10. 


"Written Testimony of Professor W. Russell Neuman, gues at 3. 


"Broadcast Television Signal Strength, Grade of Service and Picture Quality, sues 
at 1. 


"CRS, inc. ct al va, Prise Time 24 Joint Venture, Case No. 96-3650-CIV, U.S. Dist 
Court, Southern District of Florida, Miami Division. See, June 3, 1997 Transcript of 


Hearing on Preliminary Injunction, Vol. IV at pp. 456-461. 
13 


invalidated by Mr. Neuman's reluctant admission of the fatal deficiencies in the test 
procedures. 

The picture quality assessments in the Pittsburgh study were made by a single 
observer,"’ and to his credit, Mr. Neuman candidly acknowledges that the picture quality 
ratings are "personal." He added: 

"(D]ifferent individuals may find eittevent amounts of 
interference and noise to be annoying.""‘ 


As incredible as it may seem, the signal strength readings in Mr. Neuman's 


Pittsburgh study were not taken at the same spot where the videotape machine was - 


activated to record the picture. For that reason, Mr. Neuman subsequently acknowledged 
that the study's conclusions were distorted." 

Worse yet, for at least half of the time, the TV receiving antenna used in the tests 
was pointed away from--not toward-the station's transmitting tower. Anyone who has ever 
used a TV antenna understands that the quality of the picture received will vary 
dramatically depending on the direction in which the antenna is pointed. The direction of 
a receiving antenna must be optimized to evaluate picture quality. PrimeTime 24's other 


"id. at 394. 
“Broadcast Television Signal Strength, Grade of Service and Picture Quality, supra 


at 3. 


''Neuman Testimony in CBS, Inc. vs. PrimeTime 24, supra at 449. 
14 
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consultant, Mr. Hassinger, agrees, stating categorically in his written statement that 
"antenna orientation has a great impact on reception of a signal. ...""* Were the issues 
here not so serious, the procedures employed in the Pittsburgh study would be comical. 

Mr. Neuman's recommended solution to the "white area" issue was simply to let the 
viewer decide for herself or himself.'’ If the viewer determines that the quality of his or 
her network signal is “unsatisfactory,” under Mr. Neuman's proposal, the viewer would 
qualify for satellite service.'* Mr. Neuman later acknowledged in the Miami case, however, 
that offering viewers an incentive to make an evaluation of picture quality (such as an 
opportunity to receive more sports programs, greater flexibility for time shifting of network 
programs, etc.) would “bias the answers." He admitted that providing incentives to 
evaluators would not “be an appropriate methodology for assessing their opinion.""” 

In short, Mr. Neuman, himself, has discredited the Pittsburgh study and the proposal 
he submitted in this proceeding based on it. Therefore, the Pittsburgh study cannot and 
should not be relied upon by the Copyright Office, nor anyone else, in making 


‘Written Testimony of William H. Hassinger Before The Copyright Office of The 
Library of Congress, Docket No. 97-1 at p. 11. 


"Written Testimony of Professor W. Russell Neuman, gupra at 2. 


"id. at 2-3. Obviously, Mr. Neuman's “take it and use it if you want to" philosophy 
is an affront to fundamental principles of copyright law. 


‘Neuman Testimony, CBS. Inc. vs. PrimeTime 24, supes at 466. 
15 
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recommendations based upon Mr. Neuman's specious claim that "no" correlation exists 
between a Grade B signal and picture quality. 

PrimeTime 24's other consultant, William Hassinger (a former FCC broadcast 
engineer), argued in the statement he filed in this proceeding that it would not be 
appropriate to attempt to determine the presence or absence of a Grade B signal at any 
specific site.” Yet, under cross-examination in his deposition in the Miami case, he stated 
exactly the opposite: 

"Q You agree with me, would you not, that you can 
determine whether the signal at a given instant 


exceeds a certain minimum dBu level at a particular 
point, right? 


Moreover, while Mr. Hassinger in this proceeding recommended thst a single 
evaluator (such as a “television installer”) be used to determine picture quality in the 
viewer's home,” he told a different story in Miami. In the Miami case, he said: 

"... I don't think a sample of one is appropriste."” 


**Hassinger Testimony, gupra at 9. 


"Deposition of William H. Hassinger in CBS. Inc. va. PrimeTime 24, supra, May 
23, 1997, at p. 166. 


“?Hassinger Testimony, supsa at 9. 
”Hassinger Deposition, CBS. Inc. vs. PrimeTime 24, gupea at 94. 
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He went on to say he now believes that in order to eliminate bias, it is essential that 


multiple evaluators be used. He said, "[Y]ou're going to need some number larger than 


four."* He eventually settled on “five."* He also acknowledged that fixtures in the 
subscriber's home and under the control of the homeowner, such as a homeowner's “fish 
tank," could produce interference that could degrade picture quality and that viewing 
conditions, room lighting and other factors could adverseh’ affect a subjective assessment.” 
Mr. Hassinger’s testimony is a repudiation of the assessment protocol he has recommended 
to the Copyright Office in this proceeding. 


Exhibit A, which is attached, contains an engineering statement prepared at NASA's 
request by the respected communications consulting engineering firm, duTreil, Lundin and 
Rackley, Inc. The duTreil statement expleuns the relationship of the Grade B standard to 
picture quality. The statement points out that in formulating the Grade B standard, the 
Commission utilized the TASC picture quality grading scale and determined that, under 
that scale, a signal of Gende B intensity equates to 2 “passable” or “acceptable” picture. The 
result is that the Grade B standard is an objective tool or proxy developed by the FCC for 


"id at 86. 
™id at 110. 
"id at 134-140. 
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measuring picture quality.” It is wrong to suggest, as PrimeTime 24 does, that the Grade 
B standard has no or little relevance to picture quality. 

For a signal to qualify as a "Grade B," it must achieve a specified dBu level. That 
level varies depending on the specific channel on which the station is operating. For 
Channels 2 - 6, for example, the minimum Grade B level would be 47 dBu's; for Channels 
7 - 13, 56 dBu's; and for Channels 14 - 69, 64 dBu's.* 

The duTreil statement notes that the greater the signal strength, the better the 
picture. It states that interference, i.c. “noise,” (some of which is under the control of the 
homeowner) may in some circumstances adversely affect the picture quality of VHF 
stations, principally those operating in the high-band channels. Noise and interference, 
however, do not adversely affect the picture quality of stations operating on UHF channels. 
Even in the case of VHF stations, interference is more likely to be present in urban areas—- 
not in rural areas--where the signal strength of local stations is likely to be much in excess 
of the Grade B level and thus sufficiently strong to overcome the interference and its 
potential adverse effect on picture quality. 

The duTreil statement points out that where terrain obstructions may create 
ghosting, conventional TV receiving antenna and equipment are available to largely 


Engineering Statement of duTreil, Lundin and Rackley, Inc., Exhibit A. 


id. at 2. 
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"What is known as television picture ‘ghosting,’ is the result 
of multipath, or multiple signals arriving at the receiver at 
different times. This effect can occur on all television 
channels. In many cases, the ‘ghosting’ effect can be 
reduced or eliminated through the use of an improved 
antenna with a high front-to-back ratio. That is, because the 
reflected signals often arrive at different angles off the 
receive antenna than from the main beam of the antenna, an 
antenna with a high front-to-back ratio can be used to 
attenuate, or reduce, the level of reflected signals while 
ratio. A UHF ‘bow-tie’ antenna with a wire-grid reflector is 
another good example of a UHF antenna with a high front- 
to-back ratio." 


Attached to the duTreil statement is the current methodology recommended by the 
International Telecommunications Union ("ITU") for conducting subjective television 
standards both for governments and the private sector, and those standards are highly 
regarded throughout the world. 

The ITU requires that "at least 15 observers” be used to grade and evaluate a picture 
when applying the TASO standards. Under ITU requirements, these observers must be 
neither “expert” nor “experienced” in the task of assessing picture quality. The ITU 
recommendations state that each of the 15 observers must be “screened for (corrected-to-) 
normal visual acuity” and for “normal colour vision." The ITU rules specify, among other 


id at 6-7. 
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of pictures to be evaluated, the equipment to be used and the length of each viewing 
session. The ITU recommendations also note that different standards may be required in 

Here's an illustrative example of one of the ITU recommendations on how a "test 
session” should be conducted: 

"2.1_The test session 

A session should last up to half an hour. At the beginning 
of the first session, about five ‘dummy presentations’ should 
be introduced to stabilize the observer's opinion. The data 
issues from these presentations must not be taken into 
account in the results of the test.” 

If a subjective picture quality standard should be enacted, how should a federal 
judge in a Section 119 infringement action instruct a jury on how to apply the subjective 
TASO picture rankings? Would a 12 or 6 person jury be sufficient-or would 15 jurors be 
required? If tried without a jury, would 15 federal judges be required to make the 
subjective evaluations? Could lawyers for each party require that each judge or juror have 
an eye exam to determine her or his visual acuity and color perception? Would the judges 
and the jurors be required to observe each picture from a specified distance, review 
“dummy presentations” and devote “up to half an hour” observing, in a tightly controlled 
laboratory environment, pictures taken at each subscriber's household? How long would 
it take to try a Section 119 infringement action if the judges or jurors were required to 
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devote the requisite 30 minutes to evaluate the pictures taken st each household where 
thousands—if not millions—of households are alleged to be in violation? How much would 
it cost? 

Each of these safeguards is required to eliminate personal bias in the application of 
a subjective picture quality standard. If the ITU safeguards are necessary for use in 
conventional engineering contexts, surely nothing less would be required in the crucible 
of a judicial proceeding involving allegations of copyright infringement in which injunctive 
relief, money damages, court costs and attorney fees may be awarded. 

It is self-evident that a subjective picture quality standard would be cumbersome, 
if not impossible, to administer—both in terms of the time requirement and inordinate 
expense imposed on subscribers, the affected industries and the federal courts. In the end, 
it would paralyze enforcement of the Act. We suspect that is precisely why PrimeTime 24 
advocates it. 

None of this is new. The FCC~the expert agency in such matters—has consistently 
declined to substitute a subjective picture quality standard in determining whether a 
particular site can or cannot receive an acceptable picture. In fact, as it did for PrimeTime 
24's Pittsburgh study, one of PrimeTime 24's consulting engineers (Cohen, Dippell and 
Everist) made a videotape of a station's signal in support of its “picture quality” argument 
in @ recent case involving a cable television systeru. The videotape was submitted to the 
FCC by the cable company in an attempt to show thet the cable TV “head-end" did not 
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receive an acceptable signal from a local station, and, thus, the cable system should not be 
required to carry the station under the FCC's must-carry rules. The FCC refused to utilize 
the videotape, rejected the argument that a subjective picture quality standard be applied 
photographs of a videotape, or the videotape itself to 
establish the presence or absence of a good quality signal for 


must carry purposes. We believe the videotaping. video 
playback equipment. television receiver _as_well as 


photographic equipment used may interject impairments 
. , ~- son intent 
cc.) which could make it difficult to judge whether the 
4 , - 
signal."” [Emphasis supplied] 


In conclusion, whatever the imperfections of the objective Grade B standard, they 
pale in comparison to those inherent in a subjective standard. Perhaps the best evidence 
that the objective Grade B standard is the only appropriate legal standard and that a 
pragmatic measurement methodology can be established by parties who share a common 
comenitment to mathe the Act work, is the fact that the other two sutelline peuviders of 
broadcast network programming have accepted the Grade B standard, have never advocated 
any other standard, and have agreed upon a mutually acceptable measurement methodology 
to determine whether a specific household can or cannot receive a Grade B signal. 


Suburhan Cable TV Co. CSR-3806 M, PA 1650, at 47. 
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IV. 
The Surcharge Prepesal 


PrimeTime 24 and DirecTV recommend that a government imposed subscriber 
surcharge be added to the cost of network service and paid to local affiliates for the loss of 
their program exclusivity. In return, the “white area” service restrictions would be 
repealed. The notion of a government mandated surcharge is fundamentally at odds with 
the principles of a free market and with traditional protections afforded to intellectual 
property. It is no more appropriate for Congress to impose a mandatory surcharge for the 
loss of exclusivity for distribution of broadcast television programming than it would be 
for it to impose a surcharge to compensate copyright holders for the loss of their exclusivity 
for distribution of printed copyrighted works. NASA doubts that the publishers of "The 
Washington Post" or "The New York Times,” for example, would be supportive of a 
government mandated surcharge to compensate them for the unauthorized copying, 
distribution and resale of their newspapers. 

The government should not, in the absence of the most compelling public need, 
inject itself into the independent free market negotiations concerning the use or reuse of 
intellectual property. The public interest case for a mandated “taking” by satellite carriers 
of broadcast network programming has not—indeed cannot—be made. Congress gave 
satellite carriers a compulsory license—which, itself, was an extraordinary government 
granted privilege—for the narrow purpose of affording access to broadcast network 
programming for those located beyond the reach of a local affiliate. Not content with that 
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special government privilege—end not willing to pay as broadcast stations do in an open 
market for the rights to use network programming—PrimeTime 24 is pleading with 
Congress to give it more. Surely, this charade must be rejected. 


In hearings held by the Copyright Office, PrimeTime 24's Mr. Amira argued for 
repeal of the “white area” provisions so satellite carriers can more effectively compete with 
broadcasters. DirecTV made a similar argument in its written statement. PrimeTime 24 
has recently filed an antitrust suit against various broadcast companies and trade 
associations in retaliation for their efforts to protect their copyrights and enforce the Act. 

The arguments of PrimeTime 24 and DirecTV misconstruc the purpose and policy 
objectives of the Act. The Act was never intended to create competition between satellite 
carers and broadcast stations. Its purpose was to give recognition to and protection of the 
copyrights broadcast companies obtain in an open market for network programming. The 
argument made by PrimeTime 24 and DisecT V—couched im the guise of “competition"—is 
a “take it and use it if you want to” argument. As such, it is repugnant to the most 
fundamental notions of property rights, copyrights and fair dealing. PrimeTime 24 and 
DirecTV demonstrate a fundemental misconception of the Act, its legislative history and 
the public policy objectives it was designed to achieved. 


EO SOT lOO 


VL 
Extension Of The Act 


The transition to digital television, when completed, will change and resotve much 
of the current debate about signal strength and picture quality. Indications are that with a 
digital signal—unlike an analog signal—the television receiver either receives a perfect 
signal or no signal at all. For that reson alone, Section 119 should not be extended for 
more than five years. The transition to digital may in the future require adjustments to the 
Act's technical standards, and Congress should retain the necessary legislative flexibility 
to make those adjustments. 

Moreover, as noted cartier, given the record of non-compliance by satellite carriers, 
there are considerable reservations within the broadcast industry about the wisdom of any 
extension of the Act beyond its current 1999 expiration date. 


VIL 
Grandfathering 


PrimeTime 24 recommends that all subscribers receiving broadcast network signals 
be "grundtathered” without regard to whether they are now receiving those signals lawfully 
or unlawfully. In support, PrimeTime 24 argues: “It would be contrary to the public 
interest to discontinue their services, as well as for those of other existing consumers.” 

The suggestion is preposterous. It is hardly “in the public interest” to reward illegal 
conduct—end encourage illegal conduct in the future—by condoning it. Satellite carriers— 
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and other parties~should not be encouraged to break the law in the hope that the Copyright 
Office or Congress will come along later, bail them out, and reward them for having done 
so. A recommendation by the Copyright Office that existing illegal subscribers be 
grandfathered would demolish any semblance of integrity for protection of intellectual 
property. The “grandfathering” of illegal subscribers wo. ‘id allow the infringers to profit 
from the fruits of their misconduct and deny due process »nd equa! protection of the law 
to those who have, in reliance upon the law as it is now written, filed infringement actions 
to protect their rights. 
"Grandfathering,” of course, is a familiar refrain with PrimeTime 24. Congress 
amended the Act in 1994 to clarify that the "burden of proof” conceming the eligibility of 
subscribers to receive broadcast network programming by satellite is on satellite carriers, 
rather than local stations. PrimeTime 24 st thet time pleaded with Congress to 
“grandfather” all existing subscribers. Congress considered PrimeTime 24's argument (the 
came exqumsent PrimdTime 26 now sihus) end wlesly mfected Congress provided a 
three-year transition period to allow PrimeTime 24 and other satellite carriers to bring their 


illegal subscriber bese into compliance with the Act and discontinue service to ineligible 
households. Thus, PrimeTime 24 just received a three-year “grace period” to get its act 


together. Having failed to do 20, it would be highly inappropriate to “grandfathe:” 
PrimeTime 24's continuing misconduct. 


PrimeTime 24 has recently been adding broadcast network subscribers, according 
to its own estimates, at the approximate rate of 100,000 a month. It is inconceivable that 
anything more than a handful of those subscribers legally qualify for the service. 

The Copyright Office should be aware that some stations have agreed to forebear 
from litigation for a short transition period to allow Netlink and PrimeStar to bring their 
carrent illegal subscribers into compliance in exchange for agreement by those two satellite 
carriers to terminate their illegal subscribers and enter into a meaningful compliance and 
enforcement agreement. The same offer has been extended to PrimeTime 24. PrimeTime 
24 has rejected it. There is absolutely no basis, therefore, for the "grandfathering” of 
PrimeTime 24's illegal subscribers. 

Finally, if as PrimeTime 24 claims, it is in fall compliance with existing law, why 
does PrimeTime 24 need "grandfathering” protection? The fact that PrimeTime 24 asks for 
" grandfathering” is a tacit acknowledgment of its continuing pattem of unlawful conduct. 


Vi. 
In-Market Satelite Delivery 
Of Lecal Stations 


ASkyB, a satellite company principally owned by The News Corporation, submitted 
a written statement proposing thet Section 119 be amended to extend that section's 
compulsory license to the delivery of local television stations within their respective 
television markets, ic. within their "DMA." ASkyB stated, ". . . [AJs long as Congress 
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chooses to retain the §§111 and 119 compulsory licenses, then these licenses should treat 
all multichannel video program distributors the same with respect to the retransmission of 
local broadcast signals."”' 

Section 111 which affords cable systems a compulsory license to <arry local stations 
was linked from the outset with a communications policy regulatory requirement to carry, 
subject to various requirements, all local television stations. Section 111's compulsory 
license for cable systems grew out of a voluntary broadcast/cable industry agreement that 
required cable carriage of local broadcast stations. That agreement led to Section 111's 
inclusion in the Copyright Act of 1976: 

"Congress was thus aware that there is a close interplay 
property issues addressed in the Copyright Act. .. ."* 

No rational distinction can be made for exempting satellite carriers from a must- 
carry requirement. The constitutional and public policy rationale for cable's must-carry 
requirement is applicable with equal force to satellite carriers: 

"[I}ncreasing the number of outlets for community self- 


expression’ represents a ‘long-established regulatory goaj]] 
in the field of television broadcasting.’ ... Consistent with 


*"Written Submission of Preston Padden, Chairman and Chief Executive Officer of 
ASkyB, at p. 2. 


27167, 64 RR 1818 
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this objective, the Cable Act's findings reflect a concern that 
congressional action was necessary to prevent ‘a reduction 
in the number of <aedia voices available to consumers.' 
§2(a\(4). Congress identifi>? a specific interest in ‘ensuring 
[the] continuation’ of ‘the local origination of [broadcast] 
programming,’ §2(2X10), an interest consistent with its 
larger puxpuse of promoting multiple types of media, 
§2(a)(6), and for:<i must-carry necessary ‘to serve the goals’ 
of the original Communications Act of 1934 of ‘providing 
a fair, efficient, and equitable distribution of broadcast 
services’ (§2(a\(9)). In short, Congress enacted must-carry 
to ‘preserve the existing structure of the Nation's broadcast 
expansion and development of cable television.’ . . .“” 


In short, no change should be made in the copyright statute to extend the 
compulsory license to satellite companies for the carriage of local stations unless it is 
accompanied by a corresponding change in the Communications Act to require satellite 
carriers to carry, as cable systems do, all iocal television stations. 

Other regulatory requirements imposed by Congress and the FCC on cable systems 
are equally relevant. Among them are the FCC's network non-duplication, syndicated 
exclusivity, sports black-out and local broadcast station/cable system cross-ownership 
rules. The former protect the exclusivity that broadcast stations have acquired in their 
programming. The latter prohibits common ownership of broadcast stations and cable 
systems within the same market. The policy rationale underlying these rules is equally 


Turner Broadcasting System, Inc., et al, Appellants, vs. Federal Communications 
Commission, et al, supra. 
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applicable to satellite carriers. NASA has long been supportive of these rules believing 
them to be essential for fair competition in local television markets. Thus, Congress should 
require the FCC to extend these rules to satellite carriers if cable's compulsory license is 
extended to satellite carriers for in-market delivery of local stations. 

In addition, NASA is deeply concerned about the extent to which provisions would 
be enacted to allow affiliates to monitor and enforce compliance by satellite carriers with 
the terms of their statutory copyright license. The problems encountered by affiliates with 
h« repeated. It is essential that any extension of the satellite industry's compulsory license 
for carriage of local stations be accompanied by statutory provisions that would enable 
networks and their affiliates to monitor compliance and readily enforce the limitations of 
the statutory copyright license. Infringement by satellite carriers should be subject to the 
same conventional penalties as provided for cable companies under Section 111. 

Finally, to the extent any change is made in Section 119’s definition of “local 
market" for purposes of carriage of local stations, care should be taken to assure that the 
change does not adversely affect the “pattern and practice” remedies provided for in Section 
119(aX5\(B). The 1994 amendment to Section 119 defined “local market" as a station's 
predicted Grade B contour for purposes of proving that violations constitute a "pattern and 
practice." No change in the definitior _ “local market" should be made as that term 


applies to a "pattern and practice" of violations. 
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Given the special concerms applicable to in-market carriage of local stations, NASA 
recommends that any change ip the statute for this purpose be placed in an altogether new 
section. In-market satellite carriage of local stations has implications that are not fully 


addressed either by Section 111 or Section 119. 


x. 
Recommended Legisiative Changes 


NASA, of its own initiative, has not advocated any change in the existing Act. 
Nevertheless, during recent hearings before the Copyright Office, the hearing panel asked 
NASA if any substantive changes were made in the Act, what changes would NASA 


propose. In response, NASA submits the following: 


’ Change In The, Definition Of An Uneerved Household 

The definition of an “unserved" household should be modified to exchude not only 
households that can receive at least a Grade B signal from a local affiliate of the network, 
but, also, households passed by a cable system that carries a local station affiliated with that 
network. Virtually all (if not all) cable zystems now carry local stations on a basic service 
tier. Many cable systems offer an inexpensive “life line” service fur local stations. 

Inasmuch as the core purpose of the Act was to afford a means of access to 
broadcast network programming for houschoids without access to that programming, this 
change is consistent with that objective. Households passed by cable would be easy to 
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sdentity, eo thentan ihe an obi. Because it would be easier to 
identify homes passed by cable than to conduct a signal measurement at the home, the 
change would have the added advantage of simplifying enforcement of the Act's "white 
_ - 

Cable service has been extended to sparsely populated areas to a degree no one 
could have envisioned in 1988. Cable now passes some 96% of the nation's television 
households with the result that only in the rarest circumstance is a houschold now 
dependent on satellite service for access to broadcast network programming. Thus, this 
change would have greater utility today than in 1988. 

This change would, of course, eliminate the necessity for the current "90 day” cable 
service provision and that provision could be deleted. 

Accordingly, we recommend that the definition of an “unserved" hoysehold be 
modified to read as follows: 

"UNSERVED HOUSEHOLD - The term ‘unserved 
household,’ with respect to a particular television network, 
means a household that— 

(A) canmot receive, through the use of a 
conventional outdoor rooftop receiving antenna, an over- 
the-air signal of Grade B intensity (ss defined by the Federal 
Communications Commission) of a primary network station 
affilisted with that network, or 

(B) does not have access to 9 primary network 


station affiliated with that network by means of a cable 
television system that passes that hoysehold."” 


32 


262 


’ Disclosure Statement 

Satellite carriers offering broadcast network programming should be required by 
law to disclose in bold type in a conspicuous placement in all distribution agreements and 
in all sales, advertising, promotion and customer information agreements the limits on the 


on this issue. NASA recommends the following disclosure statement: 


IMPORTANT COPYRIGHT LAW NOTICE 


(Name of Carrier] is permitted under its copyright 
license to provide satellite delivery of ABC, CBS, Fox 
and NBC broadcast programming only for private home 
viewing to (a) homes that cannot receive by use of a 
conventional rooftop antenna a sigual of at least Grade 
B intensity as determined by the rules of the Federal 
Communications Commission from a local broadcast 
station and (b) homes that have not received that 
network by cable television within 90 days before 
satellite service begins. The overwhelming majority of 
the nation's households can receive at least a Grade B 
signal from their local network affiliates with a 
convention?! rooftop antenna, and are, therefore, 
ineligible to receive broadcast network programming by 
satellite. The furnishing of any broadcast network 
service to a subscriber who does not fulfill these 
requirements constitutes a copyright infringement 


punishable by injunctive relief, moncy damages and an 
award of attorney fees. See, 17 U.S.C. §119. 


[Note: Subparagraph (b) above should, of course, be 
modified to conform with NASA's recommended revision 
of the definition of an “unserved household" if that 
recommendation is adopted. See discussion of that 
recommendation directly above. ] 
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* Statutory Damages 

The statutory provision for money damages for violations of Section 119 should be 
modified to conform in all respects to the damages provided for conventional violations of 
the copyright law. There is no rational reason or justification for exempting satellite 
carriers to any extent from conventional statutory money damages for copyright 
infringement. Print companies, broadcast stations, cable systems and others are subject to 
the conventional measure of damages. In fact, satellite carriers are subject to conventional 
damages for the wrongful taking of “non-broadcast network" programming. Thus, there 
is no policy justification of any kind for lesser sanctions for wrongful taking and use by 
satellite carriers of “broadcast network" programming and all caps on such damages should 


be repealed. 


P C ‘al Substitut 

The alteration by a satellite carrier of any part of a network station's programming 
by substitution, for example, of national commercials for local commercials, is inconsistent 
with the basic purpose and policy objective of Section 119. Of the three satellite carriers 
providing broadcast network programming, only PrimeTime 24 engages in this practice. 
(See NASA's original statement for details.) The practice robs local stations of national 


If a national advertiser can reach an affiliate's local viewing audience with the 
purchase of “spot time” from PrimeTime 24, it will no longer need to purchase time directly 
from the affiliate in the national spot market. Thus, not only is a local network affiliate 
harmed by the loss of local viewers and local advertising revenue when PrimeTime 24 
provides duplicating broadcast network programming in violation of the copyright law to 
homes that can receive the same programming from the affiliate, the affiliate is also harmed 
by having its national spot advertising revenue siphoned off by PrimeTime 24. Surely, this 
is not what Congress envisioned when it created a special statutory copyright license to 
enable satellite carriers to provide broadcast network service to a “small percentage” of 
viewers in “rural America." PrimeTime 24's relentless exploitation of its statutory 
copyright license has made a mockery of the Act and its underlying policy objective. 

Section 119 should, therefore, be amended to expressly prohibit the alteration of any 


° Network Service Should Not Be Authorized Until The 
Satellite Carrier First Gives Notice To The Local Affiliate 


Satellite carriers should be prohibited from delivering broadcast network 
programming without first giving notice in writing to the network's local affiliate and 
providing the affiliate a reasonable period (e.g. 45 days) in which to evaluate the 
subscriber's location and advise the satellite carrier whether, in its good faith judgment, the 
subscriber does or does not qualify for the service. This would enable satellite carriers and 
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local affiliates to resolve subscriber qualification issues before, not after, service has 


* Subscriber Notification To The Affiliate 

The Act should be amended to require satellite carriers to sort and aggregate their 
subscribers by local market ("DMA") and send a list of new subscribers and disconnects 
within thet market to the appropriate local affiliate with a copy to the network. This 
aggregation by market is presently performed for each sstellite carrier by the broadcast 
networks; it could just as easily be performed by cach satellite carrier. If it were, it could 
wrong subscriber challenge to the wrong satellite carrier. Moreover, inasmuch as the 
satellite carriers are the only parties who are profiting from the resale of network 
programming, they—not the networks and holders of the copyright—should bear the cost of 
facilitating compliance with the law. 


X. 
Response Te Questions 
From The Copyright Office 


Q- If Section 119 were amended to require giving a disclosure statement concerning 


the unserved household limitation to the viewer before the viewer subscribes to 
satellite service, what should the disclosure statement say? 


A- 


We have encouraged satellite carriers for years to include in bold type in 2 
conspicuous placement im all sales, advertising, customer information and 
promotional materials a meaningful disclosure statement that accurately 
presently used by the carriers are incomplete and inadequate and account, in large 
part, for the pubiic's confusion sbout the Act. More often than not, the disclosure 
statement is buried in fine print requiring a magnifying glass to discem. NASA, 
therefore, recommends thet the disclosure statement it has proposed above on page 
33 be required for all distribution agreements, all sales materials, and in all 
customer information, advertising and promotional materials. 

Moreover, Congress should make clear that the advertisement and 
promotion of “time shifting” for viewing of distant network stations and the 
availability of out-of-market sports programming from distant stations constitute 
unfair and deceptive advertising. That, as well, would eliminate consumer 
confusion. 


If the broadcast and satellite industries do not reach a voluntary agreement on a new 


means to determine whether a viewer lives in an unserved houschold, should some 
mandatory arbitration or other dispute resolution mechanism be put into the law? 
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A- 


No. The Act is clear that the legal test for service is whether the houschold can 
receive at least a Grade B signal, as determined by FCC rules, from a local affiliate. 
The FCC's rules specify a methodology for conducting signal measurements, and 
it is that methodology which independert consulting engineers have recommended 
to broadcast stations for use in conducting signal measurements under the Act. It 
is also the methodology that PrimeTime 24's consulting engineers (Cotsen, Dippeil 
and Everist) utilized for the Pittsburgh study and the methodology that has been 
agreed upon by Netlink and PrimeStar with NAB. Whatever questions that may 
have existed at one time about the appropriate signal measurement methodology 
have since been resolved by consulting engineers both for the broadcast and 
satellite industries. There does not now appear to be any dispute about the 


How often does the Grade B signal intensity measurement fail to predict whether 
the household is getting good reception? 

As we noted earlier and as confirmed in the attached engineering statement by 
duTreil, Lundin and Rackley, inc., the Grade B standard is, in fact, based upon a 
picture quality standard. / is an objective measurement of an FCC approved 
picture quality standard. \n establishing this standard, tm “ommission determined 
that a signal of Grade B intensity would produce an “acceptable” television picture. 


Terrain obstructions and interference (some external and some in the home 
dite hit ey Gila tbe sbiliy iin nn Wintin ten 
or antenna, as well as failure to property orient the antenna, can, of course, degrade 
equipment are available for purchase by homeowners at modest cost, and these can, 
in general, eliminate ghosting, multipath and extemal interference. Other factors 
that may impair reception are solely under the control of the viewer. 

Moreover, what does or does not constitute "good reception” calls for a 
hopelessly subjective response. It is impossible to answer this question for all 
viewers in all circumstances. Defining “good reception” is like defining “good 
programming.” PrimeTime 24's consultant Mr. Hassigner put it best in his 
deposition in the Amarillo case: 

"It's simply the fact that some of us like chocolate ice cream and 


some like vanilla and some might say the chocolate tastes better, but 
the ones who like vanilla say # tastes worse. It's a case of people 


looking at a given picture and some will rate it high and some low. 
... The bias might be in their particular preference or what's the 
most important to them. . . . Observers differ in their opinion and 
they differ substantially such that for a given quality of picture you 
will have some who say | think it's poor. Some might say it's okay. 
Some say its great.“™ 


Q- 


All of this confirms the wisdom evidenced by Congress in the 1988 Act in 
establishing—es the FCC did for its purposes many years carlier—an objective 
standard for determining acceptable television reception. In fact, Congress 
considered and expressly rejected a “subjective” picture quality standard when the 
Act was adopted in 1988. We respectftlly urge the Copyright Office to confirm in 
its vecommendations to Congress thet the decision Congress made in this regard in 
1988 was, indeed, the correct one. 


What better way is there to test whether a viewer lives in an unserved household 
than the Grade B signal intensity measurement? 

The Grade B standard, as noted carlier, is based on a picture quality standard. It is 
an objective tool for measuring picture quality and has long been used by the PCC 
for that purpose. The Grade B standard is the only appropriate standard that could 
be used in administering the Satellite Home Viewer Act. Nothing else is 9 close 
second. Its virtue is that it is quantifiable and objective, it is significantly less 
costly to administer, and it is widely recognized throughout the communications 
industry as the appropriate standard for determining acceptable television reception. 


How would the picture quality test be standardized to avoid subjectivity? 
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A- 


It can't. A picture quality test is inherently “subjective.” The only sure way to 
avoid subjectivity is to utilize an objective standard, ic. the Grade B standard 
which, as noted previously, is an objective tool or proxy for measuring picture 
quality. As noted cartier, the FCC—the expert agency—has steadfastly refused to 
apply a “subjective” picture quality standard for enforcement of its television 


voverage rules. 


If it is determined that the viewer lives in a served houschold, should there be a 
right of appeal and how should thet appeal work? 

We understand and are not unsympathetic with the underlying corcem expressed 
in this question. We know of no affiliate, however, that hes ever objected to receipt 
by a household of broadcast network programming by satellite where credible 
evidence is presented which indicates, for whatever reason, thet the houschold 
cannot receive the affiliate either over-the-sir or by cable. Mr. Amira, the 
Chairman and CEO of PrimeTime 24, acknowledged in his statement the extent to 
which sffilistes—without regard to the presence of Grade B signal~have 
withdrawn preliminary objections to srtellite service when presented with credible 
evidence that the household cannot receive the affiliate. Unfortunately, those 
households do not write to Congress. 
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As a practical matter, a local affiliate has no financial or self-interest in 
objecting to satellite service for any household that cannot receive the affiliate. 
Affiliates do not relish the notion of viewer dissatisfaction or controversy. 
Moreover, the "loser pays for the measurement cost" is a deterrent against frivolous 
objections by affiliates. Affiliates, in short, are inclined not to sue for infringement 
if reception of the station is in doubt. 

The real problem is that when an affiliate informs PrimeTime 24 that it, in 
good faith, "believes" the subscriber can receive the aff:liate, PrimeTime 24, 
typically, either ignores the notice or terminates service urging the subscriber to 
complain to Congress or to the affiliate. That is hardly what Congress 
contemplated. The burden of qualifying its subscribers for its special 
government-granted copyright license is properly placed on the satellite carrier. To 
the extent a satellite carrier is unwilling to accept that burden, it should not confuse 
or frustrate innocent consumers. 

Most reception issues can be readily worked out (as Congress originally 
envisioned) by each local affiliate, by the satellite carriers, and by subscribers 
where a will exists to do so. Two of the satellite carriers--Netlink and 
PrimeStar--have evidenced such a desire and wiilingness in recent months. 
PrimeTime 24 has not. Rather than observing the rules, PrimeTime 24 would 


change them. 
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XL 
Conclusion 


WHEREFORE, NASA respectfully recommends that the Copyright Office 


incorporate in its report to Congress the views and recommendations set forth herein. 


June 20, 1997 


Raleigh, NC 27602 
Telephone: (919) 839-0300 


Washington, D.C. 20044-7566 


Washington, D.C. 20036-6802 
Telephone: (202) 776-2630 
Counsel to 
The NBC Television Affiliates Association 
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Exhibit A 


du Treil, Lundin & Rackley, "nc. 


eae A Subsidiary of A_D. Ring, P.A. 


ENGINEERING STATEMENT 
IN SUPPORT OF REPLY COMMENTS 
IN RE THE REVISION OF THE CABLE 
AND SATELLITE COMPULSORY LICENSES 
COPYRIGHT OFFICE DOCKET No. 97-1 


This Engineering Statement was prepared at the 
request of the Network Affiliated Stations Alliance 
("NASA”’) for that Association's Reply Comments in 
Copyright Office Docket No. 97-1, In Re the Revision of 
the Cable and Satellite Compulsory Licenses directed 
toward the Satellite Home Viewer Copyright Act /‘*SHVA’"). 
The SHVA includes a provision for the determination of 
eligibility for satellite network service to an “unserved’ 
household based on an actual field strength measurement to 
determine the presence or absence of a Grade B intensity 
signal of the subject network station. 


Grade B Definition 


According to the SHVA, an “unserved’ household 
is one that 


*.cannot receive, through the use of a conventional 
outdoor rooftop receiving antenna, an over-the-air 
signal of Grade B intensity (as defined by the 
Federal Communications Commission) of a primary 
network station affiliated with that network.° 


The FCC defines the Grade B contour in Section 73.683 (a) 
of its Rules, wherein it states: 


du Treil, Lundin & Rackley, Inc. 


A Subsidiary of A.D. Ring, P.A. 
Page 2 


“The required field strength, F(59,50), in decibels 
above one microvolt per meter (dBu) for the Grade A 
and Grade B contours is as follows: 


Grade B 
(aBu) 
Channels 2-6 : 47 
Channels 7-13 56 
Channels 14-69 64 


A daBu in this context is a measure of the electric field 
intensity of the subject signal. Section 73.686 of the FCC 
Rules outlines a basic procedure for measurement of TV 
field intensity and procedures for analysis of the 
measurement data. Use of this procedure results in an 
objective signal strength measurement that is both 
reliable and repeatable. 


Picture Quality 


A correlation exists between signal strength and 
picture quality. Consider that there are three primary 
components of TV transmission circuit: 


1. The transmission system - The TV signal is transmitted 
through the air by the broadcaster; 

2. The transmission path - The TV signal travels through 
various paths, through the atmosphere, perhaps 
diffracting and/or reflecting off terrain, or 
encountering trees, ultimately to the home; 

3. The receiving system - The TV signal is received for 
viewing through a receiver. 


The broadcaster controls the first component; the laws of 
nature control the second component; and the viewer 
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controls the third component. If a measurement is made at 
a household indicating that a signal intensity of Grade B 
or better is present, then it indicates that components 1 
and 2 of the circuit are “working” and that in most cases, 
with the proper receiving equipment, an acceptable picture 
can be obtained. 


Let us examine how component 3 in the circuit 
affects picture quality. In the analog television domain, 
picture quality is a direct function of the signal-to- 
noise (S/N) ratio. The higher the signal level is above 
the noise, the better the picture quality. 


Numerical estimates have been made as to the 
minimum S/N ratios necessary to obtain certain levels of 
perceived picture quality. In the late 1950’s an 
organization was formed under the auspices of the Federal 
Communications Commission called the Television 
Allocations Study Organization (TASO). Among other tasks 
the TASO conducted extensive televisian picture quality 
assessment experiments to develop a correlation between 
the S/N ratio and perceived picture quality.’ The Federal 
Communications Commission in 1960 further analyzed these 
data.’ This analysis showed the following results: 


7 A 


iin. 


“ Television Allocations Study Organization (TASO), ineering 
Aspects of Television Allocations rt to the Federal 


t Fine, Harry, A Further Analysis of TASO Panel 6 Data on Signal to 
Interference Rat cation to Descript on g 

Televisi on Service, FCC/OCE apart T.R.R. Report No. 5. . April i, 
1 
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26-33 
23-28 
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The FCC Grade B contour was defined based on a S/N ratio 
of 30 dB*, which is equivalent to a passable (or 
acceptable) picture quality or an approximate TASO 
Grade 3.° 


The following explains how the standard may be 
applied. Now consider that the received S/N is a function 
of the following: 


S/N=E+K+G- F - Ni, where 


E = intensity of the television signal in the vicinity of the 
receive antenna, expressed in dBu 

F = system noise figure in ‘dB (A combination of noise factors 
including transmission‘] ine loss, television receiver 
noise figure, etc. 

N, = inherent thermal noise veltege generated at the input of an 
ideal receiver. For standard TV sets this is 
approximately 7 dB. 

K = dipole factor for frequency of interest in dB. 

G = gain of the receiving antenna referenced to a half-wave 
dipole in dB.” 


When the FCC developed the television service, it used 
certain planning factors to estimate television coverage. 


+ A S/N ratio of 30 GB had been established in the 1940s as the 
threshold for acceptable service. (See, for example, George H. Brown, 
“Field Test of Ultra-High-Frequency Television in the Washington 
Area“, RCA Review, Vol. IX, No. 4, pp. 565-584; December, 1948.) 

§ The TASO picture quality assessments involved ten groups of 
observers, each consisting of nominally 20 persons (See Engineering 
Aspects of Television Allocations) 
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As an example, let us examine the picture quality that 
would obtain under the assumption of the FCC’s planning 
factors for a Channel 38 facility: 


7 Eee Gain (G) = 13 GB at Channel 38 
st __ [Loss = 58 
Typical TV ___| Noise Figure =15cB J 


The system noise figure would be equal to 5 dB plus 15 GB, 
or 20 GB in this case. The calculated S/N using these 
figures would be as follows: 


S/N = 64 + (-16.1) + 13 - 20 -7 
S/N = 33.9 GB. 


Under these assumptions, the S/N ratio would be 33.9 dB 
and the viewer would obtain a picture quality level] in the 
“Fine” range under the TASO grading standard. 


The Federal Communications Commission recognized 
the potential for the TV signal to vary with time so a 
factor of 4 dB was added to the UHF planning factors to 
mitigate the effects of time variability. In other words, 
in this example, if the signal dropped an additional 4 dB 
as a result of propagational effects, the viewer would 
receive a S/N ratio of 29.9 GB or a TASO Grade 3 
“Passable” picture quality. Calculations of the S/N ratio 
obtained for low VHF (Channel 2-6), high VHF (Channels 7- 
13) and UHF stations unJjer the FCC’s assumptions for 
Grade B coverage are summarized below: 


** Felker, Alex D., UHF Reception and Television Prearplifiers, FCC 
Office of Plans and Policy, April 1981. 
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SIN = 47+3+6-13-7 
SN=S3B 
TASO Grade = 2 (Fine) 


SIN = 56 + (4) +6- 14-7 
SN=< SB 
TASO Grade = 2 (Fine) 


SIN = 64 + (-16) + 13-20 -7 
SN=HMB 
TASO Grade = 2 (Fine) 


Thus, as indicated above, if a median signal of Grade B 
intensity is measured, it will translate into a TASO Grade 
2 “Fine” picture for low VHF, high VHF and UHF stations. 
There are fade margins of 6 GB, 5 GB and 4 dB, for low 
VHF, high VHF and UHF stations, respectively to a S/N 
level of 30 GB, which is equivalent to a passable quality 
picture under the TASO Grades. 


Noise 


The question has been raised whether the 
presence of man-made and other environmental noise might 
degrade picture quality. In some circumstances it can. 
However, external environmental noise only affects VHF 
television stations, and it is has the greatest effect on 
low band VHF stations. External environmental noise does 
not adversely affect the picture quality of UHF stations. 


Man-made noise is less prevalent in rural areas 
and is more likely to be a factor for VHF stations in 
populated urban areas. However, the signal strength of the 
local stations in such areas is likely to be far in excess 
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of the Grade B level and thus sufficient to overcome the 
adverse effects of the noise on picture quality. 


In fact, while there may be instances where 
household noise is present that would affect a VHF 
station, often times there are means to mitigate such 
noise. For example, the use of a higher gain antenna or a 
pre-amplifier might be employed to minimize the effects. 


Ghosting or Multipath 


What is known as television picture “ghosting”, 
is the result of multipath, or multiple signals arriving 
at the receiver at different times. This effect can occur 
on all television channels. In many cases, the “ghosting” 
effect can be reduced or eliminated through the use of an 
improved antenna with a high front-to-back ratio. That is, 
because the reflected signals often arrive at different 
angles off the receive antenna than from the main beam of 
the antenna, an antenna with a high front-to-back ratio 
can be used to attenuate, or reduce, the level of 
reflected signals while preserving the desired signal. 
Commonly available log-periodic antennas are known for 
their high front-to-back ratio. A UHF “*bow-tie” antenna 
with a wire-grid reflector is another good example of a 
UHF antenna with a high front-to-back ratio. 


Subjective Picture Quality Assessment 


A recommendati n has been made by PrimeTime 24 
that the viewer himself or herself grade the received 
picture on his or her own receiving system and determine 
if it is acceptable. Such a procedure would be 
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inconsistent with good engineering practice. First, the 
household might have a sub-standard receiving systen. 
Second, the receiving system may not be functioning 
properly. Third, the antenna may not be oriented for 
optimum reception of the subject station. Fourth, the 
viewer may be biased. 


| If a subjective picture quality assessment 
procedure were to be applied, then industry accepted 
practices should be employed in order to eliminate 
discrepancies in equipment, viewing conditions, and 
personal bias. Such a methodology has been prescribed by 
the International Telecommunications Union (ITU) in the 
form of Recommendation ITU-R BT.500-7 (1995)*°*. This 
methodology, a copy of which is included herein as 
Appendix I, outlines the proper procedure for the 
subjective assessment of television picture quality. 


According to the ITU Recommendation, the proper 
assessment of picture quality involves such things as the 
careful arrangement of viewing conditions, and the 
selection of multiple observers with particular 
characteristics. In order to obtain comparable results the 
viewing conditions must be carefully arranged. For 
example, it is necessary to control the brightness and 
contrast of the television picture. Also, the brightness 
of ambient light behind the television monitor must be 
kept below a certain level. Other room illumination shovld 
be kept to a low level. And, the viewers’ observation 
angle with respect to the television screen should not 


tt ITU Recommendation ITU-R 500.3-7, “Method for the Subjective 
Assessment of the Quality of Television Pictures,” Recommendations 
and Reports of the ITU, 1995. 
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exceed 30° relative to the normal. There are also 
specified viewing distances which must be maintained for 
the type of assessment method employed. The ITU 
recommendation requires at least 15 non-expert observers. 
The observers should be screened for normal visual acuity 
and for normal color vision. 


The double stimulus continuous quality method is 
prescribed for this type of assessment whereby the 
observers are asked to compare a series of randomly 
presented pairs of pictures, one of which would be the 
television picture under examination. The observers would 
grade the two pictures based on a five-point quality 
scale. This procedure is detailed in Section 5 of the ITU 
Recommendation. 


Conc lusion 


The Grade B signal strength standard i= based on 
a picture quality standard. There is a correlation between 
signal strength and picture quality. The stronger the 
signal the better the potential quality of the picture. 


Interference and multipath reflections can 
degrade picture quality. But through the use of improved 
antennas, many of these problems can be reduced or 
eliminated. 
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A picture quality assessment procedure requires 
multiple viewers and careful control of the viewing 
environment to obtain valid results. 


dieuns Pete Aer pfsond 
Louis Robert du Treil, Jr., P.E. 
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SECTION 11E: QUALITY ASSESSMENTS 


RECOMMENDATION [ITU-R BT.500-7 


METHODOLOGY FOR THE SUBJECTIVE ASSESSMENT 
OF THE QUALITY OF TELEVISION PICTURES 


(Question ITU-R 211/11) 

(1974-1978-1982-1986-1990-1992-1994-1995) 

The ITU Radiocommunicstion Assembly, 
considering 

a) thai a large amount of information has been collected about the methods used in various laboratories for the 
assessment of picture quality; 
b) that examination of these methods shows that there exists a considerable measure of agreement between the 
different laboratories about a number of aspects of the tests; 
c) that the adoption of standardized methods is of importance in the exchange of information between various 
laboratories; 


d) that routine or operational assessments of picture quality and/or impairments using a five-grade quality and 
impairment scale made during routine or special operations by certain supervisory engineers, can also make some use of 
certain aspects of the methods recommended for laboratory assessments; 

e) that the introduction of new kinds of television signal processing such as digital coding and bit-rate reduction, 
new kinds of television signals using time-multiplexed components and, possibly, new services such as enhanced 
television and HDTV may require changes in the methods of making subjective assessments; 


f) that the introduction of such processing, signals and services, will increase the likelihood that the performance 
of each section of the signal chain will be conditioned by processes carried cut in previous parts of the chain, 


recommends 


1 that the general methods of test, the grading scales and the viewing conditions for the assessment of picture 
quality, described in the following Annexes should be used for laboratory experiments and whenever possible for 


operational assessments; 


2 that, in the near future and notwithstanding the existence of alternative methods an’ the development of new 
methods, those described in § 4 and 5 of Annex | to this Recommendation should be used when possible; 


3 that, in view of the importance of establishing the basis of subjective assessments, the fullest descriptions 
possible of test configurations, test materials, observers, and methods should be provided in all test reports; 


4 that, in order to facilitate the exchange of information between different laboratories, the collected data should 
be processed in accordance with the statistical techniques detailed in Annex 2 to this Recommendation. 


NOTE | - Information on subjective assessment methods for establishing the performance of television systems is given 
in Annex |. 


NOTE 2 - Description of statistical techniques for the processing of the data collected during the subjective tests is 
given in Annex 2. 
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ANNEX | 


Description of assessment methods 


1 Introduction 


Subjective assessment methods are used to establish the performance of television systems using measurements that 
more directly anticipate the reactions of those who might view the systems tested. In this regard, it is understood that it 
may not be possible to fully characterize system performance by objective means; consequently, it is necessary to 
supplement objective measurements with subjective measurements. 


In general, there are two classes of subjective assessments. First, dhere are assessments that establish the performance of 
establish the ability of systems to retain quality under non-optimum conditions that relate to transmission or emission. 
These typically are called impairment assessments. 

To conduct appropriate subjective assessments, it is first necessary to select from the different options available those 
that best suit the objectives and circumstances of the assessment problem at hand. To help in this task, after the general 
features reported in § 2, some information is given in § 3 on the assessment problems addressed by each method. Then, 
the two main recommended methods are detailed in § 4 and 5. Finally, general information on alternative methods under 
study is reported in § 6. 

The purpose of this Annex is limited to the detailed description of the assessment methods. The choice of the most 


appropriate method is nevertheless dependent on the service objectives the system under test aims at. The complete 
evaluation procedures of specific applications are therefore reported in other ITU-R Recommendations. 


2 Common features 


2.1 General viewing conditions 
The assessors’ viewing conditions should be arranged as foliows: 
a) Ratio of luminance of inactive screen to peak luminance: $0.02 


b) Ratio of the luminance of the screen, when displaying 
only black level in a completely dark room, to that 


corresponding to peak white: =0.01 
c) Display brightness and contrast: set up via PLUGE (see 
Recomm sdations ITU-R BT.814 
and ITU-R BT.815) 


d) Maximum observation angie relative to the normal. 
(This number applies to CRT displays, whereas 


the appropriate numbers for other displays are under study. ): 30° 
¢) Ratio of luminance of background behind picture monitor to peak 

luminance of picture: =0.15 
f) Chromaticity of background: Des 
g) Other room illumination: low 


The viewing distance. (Note 1) the maximum observation angle and ine peak luminance of the screen are dependent on 
the application which has to be quantified. Therefore, the appropriaic values are reported in the Recommendations 
addressing the application under test. 


NOTE | ~ The application dependent design viewing distance is recommended but in some cases, such as home 
viewing, another concept called preferred viewing distance could be used. 
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It has been noted that, when left to their own devices, viewers may elect for viewing distances greater than those used in 
subjective assessments. The relationship between preferred viewing distances and those used in assessments needs 
further study. 


2.2  ## Source signals 


The source signal provides the reference picture Girectly, and the input for the system under test. It should be of optimum 
quality for the television standard used. The absence of defects in the reference part of the presentation pair is crucial to 
obtaining stable results. 


type. They can be exchanged between laboratories, to make system comparisons more meaningful. Video or computer 
tapes are possible formats. 


In the short term, 35 mm slide-scanners provide a preferred source for still pictures. The resolution available is adequate 
for evaluation of conventional television. The colorimetry and other characteristics of film may give a different 
subjective appearance to studio camera pictures. If this affects the results, direct studio sources should be used, although 
this is often much less convenient. As a general rule, slide-scanners should be adjusted picture by picture for best 
possible subject: ve picture quality, since this would be the situation in practice. 


Assessments of downstream processing capacity are often made with colour-matte. In studio operations, colour-matte is 
very sensitive to studio lighting. Assessments should therefore preferably use a special colour-matte slide pair, which 
will consistently give high-quality results. Movement can be introduced into the foreground slide if needed. 


It will be frequently required to take account of the manner in which the performance of the system unde test may be 
influenced by the effect of any processing that may have been carried out at an earlier stage in the history of the signal. It 
is therefore desirable that whenever testing is carried out on sections of the chain that may introduce processing 
distortions, albeit non-visibie, the resulting signal should be transparently recorded, and then made available for 
subsequent tests downstream, when it is desired to check how impairments due to cascaded processing may accumulate 
along the chain. Such recordings should be kept in the library of test material, for future use as necessary, and include 
with them a detailed statement of the history of the recorded signal. 


2.3 Selection of test materials 
A number of approaches have been taken in establishing the kinds of test material required in television assessments. In 


practice, however, particular kinds of test materia!s should be used to address particular assessment probiems. A survey 
of typical assessment problems and of test materials used to address these problems is given in Table | 


TABLE 1 
Selection of test material* 


Assessment problern Material used 
Overall performance with average material General, “critica! but not unduly so” 
Capacity, critical applications (e.g. contribution, posi- | Range, including very critical material for the application 
processing, etc.) tesied 


Performance of “adaptive” systems Material very critical for “adaptive” scheme used 
Identify factors on which systems are seen to vary Wide range of very rich material 
Conversion among different standards Critical for differences (e.g. field rate) 


° It ts understood that all test materials could conceivably be part of television programme content. For further 
guidance on the selection of test materials, see Appendices | and 2 to Annex |. 
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Some parameters may give rise to a similar order of impairments for most pictures or sequences. In such cases, results 
obtained with a very small number of pictures or sequences (e.g. two) may still provide a meaningful evaluation. 


However. new systems frequently have an impact which depends heavily on the scene or sequence content. In such 
cases, there will be. for the totality of programme hours, a statistical distribution of impairment probability and picture or 
sequence content. Without knowing the form of this distribution, which is usually the case, the selection of test material 
and the interpretation of results must be done very carefully. 


In general, it is essential to include critical material, because it is possible to take this into account when interpreting 
results, but it is not possible to extrapolate from non-critical material. In cases where scene or sequence content affects 
resulis, the material should be chosen to be “critical but not unduly so” for the system under test. The phrase “not unduly 
so” implies that the pictures could still conceivably form part of norma! programme hours. At least four items should, in 
such cases, be used: for example, half of which are definitely critical, and half of which are moderately critical. 


A number of organizations have developed test still pictures amd sequences. It is hoped to organize these in the 
framework of the ITU-R in the future. Specific picture material is proposed in the Recommendations addressing the 
evaluation of the applications. 


Further ideas on the selection of test materials are given in Appendices | and 2. 


2.4 Range of conditions and anchoring 


Because most of the assessment methods are sensitive to variations in the range and distribution of conditions seen, 
judgement sessions should include the full ranges of the factors varied. However, this may be approximated with a more 
restricted range, by presenting also some conditions that would fall at the extremes of the scales. These may be 
represented as examples and identified as most extreme (direct anchoring) or distributed throughout the session and not 
identified as most extreme (indirect anchoring). 


2.5 Observers 


At least 15 observers should be used. They should be non-expert, in the sense that they are not directly concerned with 
television picture quality as part of their normal work, and are not experienced assessors (Note 1). Prior to a session, the 
observers should be screened for (corrected-to-) normal visual acuity on the Snellen or Landolt chart, and for normal 
colour vision using specially selected charts (Ishihara, for instance). The number of assessors needed depends upon the 
sensitivity and reliability of the test procedure adopted and upon the anticipated size of the effect sought. 


NOTE | - Preliminary findings suggest that non-expert observers may yield more critical results with exposure to higher 
quality transmission and display technologies. 


2.6 Instructions for the assessment 


Assessors should be carefully introduced to the method of assessment, the types of impairment or quality factors likely 
to occur, the grading scale, the sequence and timing. Training sequences demonstrating the range and the type of the 
impairments to be assessed should be used with illustrating pictures other than those used in the test, but of comparable 
sensitivity. In the case of quality assessments, quality may be defined as to consist of specific perceptual attributes. 


2.7 The test session 


A session should last up to half an hour. At the beginning of the first session. about five “dummy presentations” should 
be introduced to stabilize the observers’ opinion. The data issued from these presentations must not be taken into 
account in the results of the test. If several sessions are necessary, about three dummy presentations are only necessary at 
the beginning of the following session. 


A random order should be used for the presentations (for example. derived from Graeco-Latin squares); but the test 
condition order should be arranged so that any effects on the grading of tiredness or adaptation are balanced out from 
session to session. Some of the presentations can be repeated from session to session to check coherence. 
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FIGURE | 
Presentation structure of tesi session 
Stabilising 
sequence(s) 
Traming (results for these sems 
sequence(s) are not processed) Main part of test session 
s i a| tela «on up ep op am 
Break 
(to allow time to answer 
questions from observers) 


2.8 Presentation of the results 

Because they vary with range, it is inappropriate to interpret judgements from most of the assessment methods in 
absolute terms (e.g. the quality of an image or image sequence). 

For each test parameter, the mean and 5% confidence interval of the statistical distribution of the assessment grades must 
be given. If the assessment was of the change in impairment with a changing parameter value, curve-fitting techniques 
should be used. Logistic curve-fitting and logarithmic axis will allow a straight line representation, which is the 
preferred form of presentation. More information on data processing is given in Annex 2 to this Recommendation. 

The results must be given together with the following information: 

- details of the test configuration, 

- details of the test materials, 

— _ type of picture source and display monitors, 

- number and type of assessors, 

- reference systems used, 

- the grand mean score for the experiment, 


-  ofiginal and adjusted mean scores and 5% confidence interval if one or more observers have been eliminated 
according to the procedure given below. 


A Selection of test methods 


A wide variety of basic test methods have been used in television assessments. In practice, however, particular methods 
should be used to address particular assessment problems. A survey of typical assessment problems and of methods used 
to address these problems is given in Table 2. 


4 The double-stimulus impairment scale method (the “EBU method’’) 


4.1 General description 


A typical assessment might call for an evaluation of either a new system, or the effect of a transmission path impairment. 
The initial steps for the test organizer would include the selection of sufficient test material to allow a meaningful 
evaiuation to be made, and the establishment of which test conditions should be used. If the effect of parameter variation 
is of interest, it is necessary to choose a set of parameter values which cover the impairment grade range in a small 
number of roughly equal steps. If a new system, for which the parameter values caniot be so varied, is being evaluated, 
oe ey impairments need to be added, or another method such as that in § 5 
should be used. 


289 


6 Rec. ITU-R BT.S00-7 


TABLE 2 


Selection of test methods 


Assessment problem Method used Descnpuon 


Measure the quality of systems relative to a | Double stimulus continuous quality method Rec. ITU-R BT.S00 § 5 
reference 


Measure the robusiness of systems (i.e. failure | Double stimulus impairment method Rec. ITU-R BT.S00 § 4 
characteristics) 

Quantify the quality of systems (when no | Ratio-scaling method" or categorical scaling, | Report ITU-R BT.1082 
reference is available) unde; study 

Compare the quality of alternative systems (when | Method of direct comparison, ratio-scaling | Report ITU-R BT.1082 
no reference is available) ee A lee my a ae em 

Identify factors on which systems are perceived | Method under study Report ITU-R BT.1082 


to differ and measure their perce al influence 
Establish the point at which an impairment | Threshold estimation by forced-choice method | Report ITU-R BT.1082 


becomes visible or method of adjustment, under study 
Determine whether systems are perceived to | Forced-choice method, under study Report ITU-R BT.1082 
differ 


(1) Some studies suggest that this method is more stable when a full renge of quality is available. 


The double-stimulus (EBU) method is cyclic in that the assessor is first presented with an unimpaired reference, then 
with the same picture impaired. Following this, he is asked to vote on the second, keeping in mind the first. In sessions, 
which last up to half an hour, the assessor is presented with a series of pictures or sequences in random order and with 
re dom impairments covering all required combinations. The unimpaired picture is included in the pictures of sequences 
to Le assessed. At the end of the series of sessions, the mean score for each test condition and test picture is calculated. 


The method uses the impairment scale, for which it is usually found that the stability of the results is greater for small 


wmpairments than for large impairments. ee Se SSS NEES SS Ce CNS SHS CWS RP 


impairments, it is more properly used with a full range of impairments. 


4.2 General arrangement 


The viewing conditions, source signals, test material, the observers and the presentation of results are defined or selected 
in accordance with § 2. 


The generalized arrangement for the test system should be as shown in Fig. 2. 

The assessors view an assessment display which is supplied with a signal via a timed switch. The signal path to the 
timed switch can be either directly from the source signal or indirectly via the system under test. Assessors are presented 
with a senes of test pictures or sequences. They are arranged in pairs such that the first in the pair comes direct from the 
source. and the second ts the same picture via the system under test. 

4.3 Presentation of the test material 


A test session comprises a number of presentations. There are two variants to the structure of presentations, I) and II) 
outlined below. 


Variant | The reference picture of sequence and the test picture or sequence are presented only once as is shown 
in beg. 3a). 

Vanant Il: The reference picture or sequence and the test picture or sequence are presented twice as is shown in 
Fig. 3b). 


Vanant Il, which is more ime consuming than variant 1, may be applied if the discrimination of very small impairments 
is Fequired Of Moving scqucNces are uNdeT test. 
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44 Grading scales 

The five-grade impairment scale should be used: 
impercepuble 
perceptible, but not annoying 

slightly annoying 

annoying 

1 very annoying 


Assessors should use a form which gives the scale very clearly, and has nusnbered boxes or some other means to record 
the gradings. 


nv YY ss WC 


45 The introduction to the assessments 


At the beginning of each session, an explanation is given to the observers about the type of assessment, the grading 
scale, the sequence and timing (reference picture, grey, test picture, voting period). The range and type of the 
impairments to be assessed should be illustrated on pictures other than those used in the tests, but of comparable 
sensitivity. It must not be implied that the worst quality seen necessarily corresponds to the lowest subjective grade. 
Observers should be asked to base their judgement on the overall impression given by the picture, and to express these 
je¢gements in terms of the wordings used to define the subjective scale. 


The observers should be asked to look at the picture for the whole of the durations of Tl and T3. Voting should be 
permitted only during T4. 


46 The test session 


The pictures and impairments should be presented in a pseudo-random sequence and, preferably in a different sequence 
for each session. In any case, the same test picture or sequences should never be presented on two successive occasions 
with the same or different levels of impairment. 


The range of impairments should be chosen so that all grades are used by the majority of observers; a grand mean scor= 
(averaged overall judgements made in the experiment) close to three should be aimed at. 


291 


8 Rec. ITU-R BT.300-7 
A session should not last more than roughly half an hour, including the explanations and preliminaries; the test sequence 
could begin with a few pictures indicative of the range of impairments; judgements of these pictures would not be taken 
into account in the final results. 
Further ideas on the selection of levels of impairments are given in Appendix 2. 
FIGURE 3 
Presentation structure of test material 


Tl 12 73 14 


AUL 


a) Variant | 


Ti T2 T3 T2 Ti T2 T3 T4 


AUUUL, 


Vote 
b) Varian 0 
Phases of presentanon: 
Ti= 10s Reference picture 
T2= 38 Mid grey produced ty « video level of around 200 mV 
T3= 10s Test condition 
T4=5-l1s Mid grey 


Experience suggests that extending the periods T! and T3 beyond 10 5 
does not mmprove the assessors’ ability to grade the pictures or sequences. 


5 The double-stimulus continuous quality-scale method 


5.1 General description 

A typical assessmem might cali fox evaluation of a new system or of the effects of transmission paths on quality. The 
double-stimulus method is thoughi to be especially useful when it is noi possible to provide test stimulus test conditions 
that exhibit the full range of quality. 

The method is cyclic in that the assessor is asked to view & pair of pictures, each from the same source, but one via the 
process under examinatior. and the other one dectly from the source. He is asked to assess the quality of both. 
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In sessions which last up to half an hour, the assessor is presented with a series of picture pairs (internally random) in 
random order, and with random impairments covering all required combinations. At the end of the sessions, the mean 


52 General arrangement 


The viewing conditions, source signals, tes: material, the observers and the introduction to the assessment are defined or 
selected in accordance with § 2. The test session is as described in § 4.6. 


The generalized arrangement for the test system should be as shown in Fig. 4 below. 


Source sugnal 
(e.g. slide scanner) 


There are two variants to this method, (7) and (ID), outlined below. 

(1) The assessor, who is normally alone, is allowed to switch between two conditions A and B until he is satisfied that he has 
established his opmion of e~<h. The A and B lines are supplied with the reference direct picture, or the picture via the system 
under test, but which is fed to which line is randomly varied between one test condition and the next, noted by the experimenter, 
but not ennounced. 

(1) The assessors are shown consecutively the pictures from the A and B lines, to establish their opinion of each. The A and B lines 
are fed for each presenta as in variant (1) above. The stability of results of this variant with a limited range of quality 
is considered to be still unde: investigation. 


5.3 Presentation of the test material 


A test session comprises a number of presentations. For variant (I) which has a single observer, for each presentation the 
assessor is free to switch between the A and B signals until the assessor has the mental measure of the quality associated 
with each signal. The assessor may typically choose to do this two or three times for periods of up to 10 s. For 
variant (IT) which uses a number of observers simultaneously, prior to recording results, the pair of conditions is shown 
one or more times for an equal length of time to allow the assessor to gain the mental measure of the qualities associated 
with them, then the pair is shown again one or more times while the results are recorded. The number of repetitions 
depends on the length of the test sequences. For still pictures, a 3-4 s sequence and five repetitions (voting during the last 
two) may be appropriate. For moving pictures with time-varying artefacts, a 10 s sequence with two repetitions (voting 
during the second) may be appropriate. The structure of presentations is shown in Fig. 5. 
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Where practical considerations limit the duration of sequences available to less than 10 s, compositions may be made 
using these shorter sequences as segments, io extend the display time to 10 s. In order to minimize discontinuity at the 
joints, successive sequence segments may be reversed in time (sometimes called “palindromic” display). Care must be 
taken to ensure that test conditions displayed as reverse ime segments represent causal processes, thai is, they must be 
obtained by passing the reversed-time source signal through the system under test. 


FIGURE 5 
Presentation structure ef tes‘ material 


Ti T2 T3 T2 Ti T2 T3' 14 


AUUUL, 


Phases of presentation: 

Ti= 10s Testsequence A 

T2= 3s Mid grey produced by a video level 
of sound 200 mV 


T3= 10s Test sequence B 
T4=5-lls Mid gey 


S4 Grading scale 


‘The method requires the assessment of two versions of each test picture. One of each pair of test pictures is unimpaired 
while the other presentation might or might not contain an impairment. The unimpaired picture is included to serve as a 
reference, but the observers are not told which is the reference picture. In the series of tests, the position of the reference 
pécture is changed in pseudo-random fashion. 


The observers are simpiy asked to assess the overall picture quality of each presentation by inserting a mark on * vertical 
scale. The vertical scales are printed in pairs to accommodate the double presentation of each test picture. The scales 
provide a continuous rating sysiem to avoid quantizing errors, but they are divided into five equal lengths which 
correspond to the normal ITU-R five-point quality scale. The associated terms categorizing the different levels are the 
same as those normally used; but here they are included for general guidance and are printed only on the left of the first 
scale in each row of ten double columns on the score sheet. Figure 6 shows a section of a typical score sheet. Any 
possibility of confusion between the scale divisions and the test results is avoided by printing the sles in blue and 
recording the results in black. 


5.5 Presentation of the results 
The general information about presentation of the results, mentioned in § 2.8 and Annex 2 does apply. 


Two different approaches are possible: 


- First, the results can be expressed in the form of a comparison test, i.e. to indicate directly the change in quality 
from the reference condition. For each test parameter, the mean and 5% confidence interval of the statistical 
distribution of the measurca ‘ifference must be given. 


- Second (the preferred presentation method), the results can be converted into the terms used to describe an 
equivalen: quality grade. The pairs of assessments (reference and test) for each separate test condition are converted 
from measurements of leugth on the score sheet to normalized scores in the range 0 to 100. For each system under 
test. these scores are ther averaged for the different groups of observers, different viewing distances and different 
test pictures, to give mean scores for reference and test conditions for each combination of the variables. 
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* In planning the arrangement of test items within a test session for the Doubie Stimulus Continuous 
Quality Scale Method it is desirable that the experimenter should include checks to give confidence 
that the experiment is free of systematic errors. However, the method for performing these confidence 
checks is under investigation. 

Dos 


Because the mean scores for the reference conditions are always less than 1.0, a re-scaling operation on the test scores is 
necessary. The re-scaling is effected by subtracting residual impairment. The mean score for the reference condition is 
treated as the residual impairment. The results of the subtraction are expressed in impairment units (imps) but can be 
transformed back to mean scores if so desired. 


In cases where re-scaling is not used, experimenters should note that when assessing test material which has a low 

quality “reference” the effective portion of the DSCQ scale range that is available for assessors to record degradations 

relative to the reference will be restricted. For this reason caution should be exercised in comparing or combining data 
siti 


6 Alternative methods of assessment 


In appropriate circumstances. the single-stimulus and stimulus-comparison methods should be used. 


6.1 _Single-stimulus methods 


In single-stimulus methods, a single image or s quence of images is presented and the assessor provides an index of the 
entire presentation. 


6.1.1 General arrangement 


The way viewing conditions, source signals, range of conditions and anchoring, the observers, the introduction to the 
assessmem and the presentation of the results are defined or selected is in accordance with § 2. 
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6.1.2 Selection of test material 


For laboratory tests, the content of the test images should be selected as described in § 2.3. 


Once the content is selected, test images are prepared to reflect the design options under consideration or the range(s) of 
one (or more) factors. When two or more factors are examined, the images can be prepared in two ways. In the first, 
each image represents one level cf one factor only. In the other, cach image represents one level of every factor 
examined but, across images, each level of every factor occurs with every level of all other factors. Both methods permit 
results to be attributed clearly to specific factors. The latter method also permits the detection of interactions among 
factors (i.e. non-additive effects). 


6.1.3 Test session 


The session consists of a series of assessment trials. These should be presented in random sequence and, preferably, in a 
different random sequence for each observer. When a single random sequence is used, the experimenter normally 
ensures that the same image is not presented twice im succession with the same kind and level of impairment. 


A typical assessmeni trial consists of three displays: a mid-grey adaptation field, a stimulus field, and a mid-grey 
posi-exposure field. The durations of these displays vary with viewer task, materials (e.g. stil) vs. moving), and the 
options or factors considered, but 3, 10 and 10 s respectively, are not uncommon. The viewer index, or indices, may be 
coliected during display of either the stimulus or the post-exposure field. 


6.14 Types of single-stimulus methods 


In general. three types of single-stimulus methods have been used in television assessments. 


6.1.4.1 Adjectival categorical judgement methods 


In adjectival categorical judgements, observers assign an image or image sequence to one of a set of categories that. 
typically, are defined in semantic terms. The categories may reflect judgements of whether or not an attribute is detected 
(e.g. to establish the impairment threshold). Categorical scales that assess image quality and image impairment, have 
been used most often, and the ITU-R scales are given in Table 3 beiow. In operational monitoring, half grades 
sometimes are used. Scales that assess text legibility, reading effort, and image usefulness have been used in special 
cases. 


TABLE 3 
ITU-R quality and impairment scales 
Five-grade scale | 
Quality Impairment 
5 Excellent S$  Impercepuble 
4 Good 4 Percepuible, but not annoying 
3) Fas 3 Shghtly annoying 
2 Poor 2 Atunoying 
| Bad | Very annoying 


This method yields a disinbution of judgements across scale catcgones for cach condition. The way in which responses 
are analysed depends upon the judgement (detection. etc.) and the information sought (detection threshold, ranks or 
central tendency of conditions, psychological “distances” among conditions). Many methods of analysis are available. 


296 


Rec. ITU-R BT.S00-7 13 


6142 Numerical categorical judgement methods 


A single-stimulus procedure using an ||l-grade numerical categorical scale (SSNCS) was studied and compared to 
graphic and ratio scales. This study, described in Report ITU-R BT.1082, indicates a clear preference im terms of 
sensitivity and stability for the SSNCS method when no reference is available. 


6.143 Non-categorical judgement methods 


In non-categorical judgements, observers assign a value to each image or image sequence shown. There are two forms of 
the method. 


In continuous scaling, a variant of the categorical method, the assessor assigns each image or image sequence to 2 point 
on a line drawn between two semantic labels (e.g. the ends of a categorical scale as in Table 3). The scale may include 
additional labels ai intermediate points for reference. The distance from an end of the scale is taken as the index for each 


condition. 


In numerical scaling, the assessor assigns each image or image sequence a number that reflects its judged level on a 
specified dimension (¢.g. image sharpness). The range of the numbers used may be restricted (e.g. 0-100) or not. 
Sometimes, the number assigned describes the judged level in “absolute” terms (without direct reference to the level of 
any other image or image sequence as in some forms of magnitude estimation. In other cases, the number describes the 
judged level relative to that of a previously seen “standard” (¢.g. magnitude estimation, fractionation, and ratio 
estimation). 


Both forms result in 2 distribution of numbers for each condition. The method of analysis used depends upon the type of 
judgement and the information required (e.g. ranks, central tendency, psychological! “distances”). 


6144 Performance methods 


Some aspects of normal viewing can be expressed in terms of the performance of externally directed tasks (finding 
targeted information, reading text, identifying objects, etc.). Then, a performance measure, such as the accuracy or speed 
with which such tasks are performed, may be used as an index of the image or image sequence. 


Performance methods result in distributions of accuracy or speed scores for each condition. Analysis concentrates upon 
establishing relations among conditions in the central tendency (and dispersion) of scores end often uses analysis of 
variance or a similar technique. 

62 Stimulus-comparison methods 


In stimuius-companson methods, two images or sequences of images are displayed and the viewer provides an index of 
the relation between the two presentations. 


62.1 General arrangement 


The way viewing conditions, source signals, range of conditions and anchoring, the observers, the introduction to the 
assessment and the presentation of the results are defined or selected is in accordance with § 2. 


622 The selection of test material 


The images or image sequences used are generated in the same fashion as in single-stimulus methods. The resulting 
images Of image sequences are then combined to form the pairs that are used in the assessment trials. 


623 Test session 


The assessment trial will use either one monitor or two well-matched monitors and generally proceeds as in 
single-stimubus cases. If one monitor is used, 2 trial will involve an additional stimulus field identical in duration to the 
first. In this case, it is good practice to ensure that, across trials, both members of a pair occur equally often in first and 
second positions. if two monitors are used, the stimulus ficids are shown simultaneously. 


Surmulus-companson methods assess the relations among conditions more fully when judgements compare all possibie 
pairs of conditions. However, if this requires too large a number of observations, it may be possible to divide 
observations among assessors or to use a sample of all possible pairs. 
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6.2.4 Types of stimulus-comparison methods 
Three types of stimulus-companson methods have been used in television assessments. 


6.2.4.1 Adjectival categorical judgement methods 


In adjectival categorical judgement methods, observers assign the relation between member: of a pair to one of a set of 
categories that, typically, are defined in semantic terms. These categories may repo” the existence of perceptible 
differences (e.g. SAME, DIFFERENT), the existence and direction of perceptible ditferences (e.g. LESS, SAME, 
MORE). or judgements of extent and direction. The ITU-R comparison scale is shown in Table 4 below. 


TABLE 4 
Casaparisor scale 
-3 Much worse 
-2 Worse 
-1 Shghtly worse 
0 The same 
+i Shghtly better 
+2 Betier 
+3 Much better 


This method yields a distribution of judgements across scale categories for each condition pair. The way that responses 
are analysed depends on the judgement made (e.g. difference) and the information required (e.g. just-noticeable 
differences, ranks of conditions, “distances” arnong conditions. eic.). 


62.42 Non-categorical judgement methods 


In non-categorical judgements, observers assign a value to the relation between the members of an assessment pair. 
There are two forms of this method: 


- In continuous scaling, the assessor assigns cach relation to a point on a line drawn between two labels (e.g. 
SAME-DIFFERENT or the ends of a categorical scale as in Table 4). Scales may include additional reference labels 
at intermediate points. The distance from one end of the line is taken as the value for each condition pair. 


- In the second form, the assessor assigns each relation a number that reflects its judged level on a specified 
dimension (¢ g. difference in quality). The range of numbers used may be constrained or noi. The number assigned 
may describe the relation in “absolute” terms or in terms of that in a “standard” pair. 

Both forms result in a distribution of values for each pair of conditions. The method of analysis depends on the nature of 

the yudgement and the information required. 

6.2.4.3 Performance methods 

In some cases. performance measures can be denved from stimulus-comparison procedures. In the forced-choice 

method, the pair ts prepared such that one member contains a particular level of an attribute (¢.g. impairment) while the 

other contains cither a different level or none of the attribute. The observer is asked to decide cither which member 


contains the greater/lessecr level of the attribute or which contains any of the attribute; accuracy and speed of 
performance are taken ay indices of the relation between the members of the pair. 


63 Remarks 


Other techmqucs. tke mulu-dimensional scaling methods and multivariate methods, are described in 
Report ITU-R BT. 'O82-1. and are still under study 
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All of the methods described so far have strengths and limitations and it is not yet possible to definitively recommend 

one over the others. Thus, it remains at the discretion of the researcher to select the methods most appropriate to the 

circumstances at hand. 

The limitations of the various methods suggest that it may be unwise to place too much weight on a single method. Thus, 

it may be appropriate to consider more “complete” approaches such as either the use of several methods or the use of th: 
bi-di ee ) 


APPENDIX | 
TO ANNEX |! 


Picture-content failure characteristics 


i Introduction 

Following its implementation, a system will be subjected to a potentially broad range of programme material, some of 
which it may be unable to accommodate without loss in quality. In considering the suitability of the system, it is 
necessary to know both the proportion of programme material that will prove critical for the system and the loss in 
quality to be expected in such cases. In effect, what is required is a picture-content failure characteristic for the system 
under consideration. 

Such a failure characteristic is particularly important for systems whose performance may not degrade uniformly as 
a large range of programme material, but degrade outside this range. 


2 Deriving the failure characteristic 
Conceptually, a picture-content characteristic establishes tle proportion of the material likely to be encountered in the 
long run for which the system will achieve particular levels of quality. This is illustrated in Fig. 7. 


FIGURE 7 
Graphical representation of peesibte picture-content 
faibure characteristic 
Ht ne | 
ii| 
rs 
High Low 
Picture quality on 


A picture-content failure characteristic may be derived in four steps: 


Step | involves the determination of an algorithmic measure of “criticality” which should be capable of ranking a 
number of image sequences, which have been subjected to distortion from the system or class of systems concemed, in 
such a way that the rank order corresponds to that which would be obtained had human observers performed the task. 
This criticality measure may involve aspects of visual modelling. 

Step 2 involves the derivation, by applying the criticality measure to a large number of samples taken from typical 
television programmes, of a distribution that estimates the probability of occurrence of material which provides different 
levels of criticality for the system, or class of systems, under consideration. An example of such a distribution is 
illustrated in Fig. 8. 
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FIGURE 8 
Probability uf occurrence of material of differing 
levels of criticality 
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Step 3 involves the derivation, by empirical means, of the ability of the system to maintain quality as the level of 
criticality of programme material is increased. In practice, this requires subjective assessment of the quality achieved by 
the system with material selected to sample the range of criticality identified in Step 2. This results in a function relating 
the quality achieved by the system to the level of criticality in programme material. An example of such a function is 
given in Fig. 9. 


FIGURE 9 
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Step 4 involves the combination of information from Steps 2 and 3 in order to derive a picture-content failure 
characteristic of the form given in Fig. 7. 


3 Use of the failure characteristic 


In providing an overall picture of the performance likely to be achieved over the range of possible programme material, 

the failure characteristic is an important tool for considering the suitability of systems. The faih re characteristic can be 

used in three ways: 

- (0 optimize parameters (c.g. source resolution, bit rate, bandwidth) of a system at the design stage to match it more 
closely to the requirements of a service: 

- to consider the suitability of a single system (ic. to anticipate the incidence and severity of failure during 
operation ). 

~ to assess the relative suitabilities of alternative systems (i.e. to compare failure characteristics and determine which 
system would be more suitable for use). It should be noted that, wisile alternative systems of a similar type may use 
the same index of criticality. it is possible that systems of a dissimilar type may have different indices of criticality. 
However, as the failure characteristic expresses only the probability that different levels of quality will be seen in 
practice, characteristics can be compared directly even when derived from different, system-specific indices of 
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While the method described in this Recommendation provides a means of measuring the picture-content failure 
characteristic of a system, it may not fully predict the acceptability of the system to the viewer of a television service. To 
obtain this information it may be necessary for a number of viewers to waich programmes encoded with the system of 
interest, and to examine their comments. 


APPENDIX 2 
TO ANNEX 1! 


Method of determining a composite failure characteristic 
for programme content and transmission conditions 


1 Introduction 


A composite failure characteristic relates perceived image quality to probability of occurrence in practice in a way that 
explicitly considers both programme content and transmission conditions. 


Ir principle, such a characteristic could be derived from a subjective study that involves sufficient numbers of 
observations, times of test, and reception points to yield a sample that represents the population of possible programme 
content and transmission conditions. In practice, however, an experiment of this sort may be impracticable. 


The present Appendix describes an alternative, more readily realized procedure for determining composite failure 
characteristics. This method consists of three stages: 

-  programme-content analysis; 

-  transmission-channel analysis; and 

- derivation of composite failure characteristics. 


2 Programme-content analysis 


This stage involves two operations. First, an appropriate measure of programme content is derived and, second, the 
probabilities with which values of this measure occur in practice are estimated. 


A programme-content measure is a statistic that captures aspects of programme content that stress the ability of the 
system(s) under consideration to provide perceptually faithful reproductions of programme material. Clearly, it would be 
advantageous if this measure were based on an appropriate perceptual model. However, in the absence of such a model, 
a measure that captures some aspect of the extent of spatial diversity within and across video frames/fields might suffice, 
provided this measure enjoys a roughly monotonic relation with perceived image quality. It may be necessary to use 
different measures for systems (or classes of systems) that use fundamentally different approaches to image 
representation. 


Once an appropriate measure has been selected, it is necessary to estimate the probabilities with which the possible 


values of this statistic occur. This can be done in one of two ways: 


~ with the empirical procedure, a random sample of perhaps 200 10 s programme segments in a studio format suited 
in resolution, frame rate, and aspect ratio to the system(s) considered is analysed. Analysis of this sample yiclds 
relative frequencies of occurrence for values of the statistic which are taken as estimates of probability of 
occurrence in practice; or 


- with the theoretical method, « theoretical modei is used to estimate the probabilities. It should be noted that, 


although the empirical method is preferred, it may be necessary in specific cases to use the theoretical method 
(e.g. when there is not sufficient information about programme content, such as with the emergence of new 


production technologies). 


The foregoing analyses will result in a probability distribution for values of the content statistic (see also Appendix 1). 
This will be combined with the results of the transmission-conditions analysis to prepare for the final stage of the 


process. 
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3 Transmission-channei analysis 


This stage also involves two operations. First, a measure of transmission-channel performance is derived. And, second, 

the probabilities with which values of this measure occur in practice are estimated. 

A transmission-channe! measure is a statistic that captures aspects of channel performance that influence the ability of 

the system(s) under consideration to provide perceptually faithful reproductions of source material. Clearly, it would be 

advantageous if this measure were based on an appropriate perceptual model. However, in the absence of such a model, 

a measure that captures some aspect of the stress imposed by the channel might suffice, provided this measure enjoys a 

roughly monotonic relation with perceived image quality. It may be necessary to use different measures for systems (or 

classes of systems) that use fundamentally different approaches to channel coding. 

Once an appropriate measure has been selected, it is necessary to estimate the probabilities with which the possible 

values of this statistic occur. This can be done in one of two ways: 

- with the empirical procedure, channel performance is measured at perhaps 200 randomly selected times and 
reception points. Analysis of this sample yields relative frequencies of occurrence for values of the statistic which 
are taken as estimates of probability of occurrence in practice; or 

- with the theoretical method, a theoretical model is used to estimate the probabilities. It should be noted that, 
although the empirical method is preferred, it may be necessary in specific cases to use the theoretical method 
(e.g. when there is not sufficient relevant information about channel performance, such as with the emergence of 
new transmission technologies). 

The foregoing analyses will result in a probability distribution for values of the channel statistic. This will be combined 

with the results of the programme-content analysis to prepare for the final stage of the process. 


4 Derivation of composite failure characteristics 


This stage involves a subjective experiment in which programme content and transmission conditions are varied jointly 
according to probabilities established in the first two stages. 


The basic method used is the double-stimulus continuous quality procedure and, in particular, the 10 s version 
recommended for motion sequences (see Annex 1, § 5). Here, the reference is a picture at studio quality in an 
appropriate format (e.g. one with resolution, a frame rate, and an aspect ratio appropriate to the system(s) considered). In 
contrast, the test presents the same picture as it would be received in the system(s) considered under selected channel 
Test material and channel conditions are selected in accordance with probabilities established in the first two stages of 
the method. Segments of test material, each of which has been analysed to determine its predominant value according to 
the content statistic, comprise a selection pool. Material is then sampled from this poo! such that it covers the range of 
possible values of the statistic, sparsely at less critical levels and more densely at more critical levels. Possible values of 
the channel statistic are selected in a similar way. Then, these two independent sources of influence are combined 
randomly to yield combined content and channel conditions of known probability. 


The results of such studies, which relate perceived image quality to probability of occurrence in practice, are then used 
to consider the suitability of a system or to compare systems in terms of suitability. 


ANNEX 2 


Analysis and presentation of results 


I Introduction 


In the course of a subjective experiment to assess the performance of a television system, a large amount of data is 
collected. These data, in the form of observers’ score sheets, or their electronic equivalent, must be condensed by 
Statistical techniques to yield results in graphical and/or numerical form which summarize the performance of the 
systems under test. 
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The following analysis is applicable to the results of the double stimulus impairment scale (DSI) method and the double 
stimulus continuous quality scale (DSCQ) method for the assessments of television picture quality which are found in 
Annex | (§ 4 and 5). In the first case, the impairment is rated on a five-point scale. In the second case, continuous rating 
scales are used and the results (differences of the ratings for the reference picture and the actual picture under test) are 
normalized to integer values between 0 and 100. 


2 Common methods of analysis 
The tests carried out according to the principles of the DSI or the DSCQ method lead to a certain distribution of integer 


values between 0 and 5 or between 0 and 100. This distribution includes the differences in judgement between observers 
and the effect of a variety of conditions associated with the experiment, for example the use of several pictures. 


2.1 Calculation of mean scores 
The first step of the analysis of the results is the calculation of the mean score for each test condition: 


1 N 
U=- N > Mi (1) 
i= 


uj: score of observer i 
N: number of observers. 


2.2 Calculation of confidence region 
Even for objective measurements, the reliability of results is generally indicated by means of standard deviation. 
Knowing the strong standard deviation reported for individual subjective assessments, many observations are needed 
and the correct information about reliability is not the standard deviation but the confidence interval. 
It is proposed to use the 5% confidence interval which is given by: 

{[u — 5,u + 8] 


& = 1.96 S/N (2) 


N 
S = \ |, (U - U)2KQN = 1) (3) 
j= 


With a probability of 95%, the absolute vaiue of the difference between the experimental mean score and the “true” 
mean score (for a very high number of observers) is smaller than the 5% confidence interval, on condition that the 
distribution of the individual scores meets certain requirements. 


2.3 Screening of the observers 


First, it must then be ascertained whether this distribution of scores for each scene is normal or not using the B, test (by 
calculating the kurtosis coefficient of the function, i.e. the ratio of the fourth order moment to the square of the second 
order moment). If B is between 2 and 4, the distribution may be taken to be normal. The scores U; of each distribution i 
must then be compared with the associated mean value U plus the associated standard deviation times two (if normal) 
or times +20 (if non-normal), P;, and to the associated mean value minus the same standard deviation times two or 
times 20, Q;. Every time an observer's score is found above or below this range, this must be registered on a counter 
associated with each observer, two separate counters should be used for values above (P;) and below (Q;). Finally, the 
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following two ratios must be calculated: P; + Q; over the total number of scores from each observer for the whole 
session, and P; — Q; over P; + Q; as an absolute value. If the former is greater than 5% and the latter less than 30%, 
observer i must be eliminated (see Note 1). 


NOTE 1 — This procedure should not be applied more than once to the results of a given experiment. Moreover, use of 
the procedure should be restricted to cases in which there are relatively few observers (e.g., fewer than 20), ali of whom 


are non-experts. 

For each scene the above procedure can also be expressed mathematically as: 
If Uj; > U +c S then P; =P; +1 

If U;> U-c S then Q;=Q; + 1 

where c = 2 in the case of a normal distribution and c = (20 otherwise. 


Pj + Qi 
If Total score for observer 


Pi - Qj 
then reject observer i. 


This procedure is recommended for the EBU method; it has also been successfully applied to the double-stimulus 
continuous quality-scale method. 


3 Processing to find a relationship between the mean score and the objective measure of 
a picture distortion 
If subjective tests were carried out using the DSI method in order to investigate the relation between the objective 


measure of a distortion D and the mean score U, the following process can be useful, which consists of finding a simple 
continuous relationship between U and D. 


3.1 Approximation by a symmetrical logistic function 

The approximation of this experimental relationship by a logistic function is particularly interesting. 
The processing of the data U can be made as follows: 

The scale of values U is normalized by taking a continuous variable u such that: 


u = (U -— Umin)/ (Umax - Umin) (4) 
when U is in the range Up in tO Upar- 


Graphical representation of the relationship between u and D shows that the curve tends to be a skew-symmetrical 
sigmoid shape provided that the natural limits to the values of D extend far enough from the region in which wu varies 
rapidly. 


The function u = f(D) can now be approximated by a judiciously chosen logistic function, as given by the general 
relation: 


(5) 
+ iP - Dy)G 


where Dy and G are constants and G may be positive or negative. 


The value « ottained from the optimum logistic function approximation is used to provide a deduced numerical value / 
according to the relation: 


i = (i/u) -1 (6) 


The values of Dy and G can be derived from the experimental data after the foliowing transformation: 
(D - Dy)G 


Jze 


(7) 


304 


Rec. ITU-R BT.500-7 21 
This yields a linear relation by the use of a logarithmic scale for /: 

loge / = (D - Dy)G 
Interpolation by a straight line is simple and in some cases of an accuracy which is sufficient for the straight line to be 
considered as representing the impairment due to the effect measured by D. 
The slope of the characteristic is then expressed by: 
Dy -D |} 


logel G 
which yields the optimum value of G. Dy, is the value of D for / = 1. 
considered. It will be noted that the straight line can be defined by the characteristic values Dy and G of the logistic 
function. 


S= 


3.2 Correction of the scale boundary effect 


A kind of “scale boundary effect” has been identified in whic’ observers tend not to use the extreme values of the 
judgement scale. This may arise from a number of factors, including 2 psychological reluctance to make extreme 
judgements, regression to the mean (i.e. centre valuc) due to the internal variability of the judgement process, and 
“residual impairment” (even in reference pictures). 

In cases in which the measurement involves a difference score (e.g. reference minus test) as in the double-stimulus 
continuous quality-scale method, this may not present a serious difficulty in interpretation as the effect may be of similar 
scope in both cases and, thus, cancel. 


If it is felt necessary or desirable, the following procedure may be used to adjust scores to cover the full range of the 
judgement scale. 

(NOTE | — This correction procedure involves assumptions and can be misleading, so caution is advised in using the 
procedure; its use should be reported in the presentation of results.) 


U — Unig 
where: 
U’: true score 
U: experimental score 


Ug: experimental score without distortions 
Unies Umid» Umax: Minimum, mid-value and maximum of range of scores. 
For the five-grade category scale and normalized quality scores, the formula is written as follows: 


v2 tte! 


Zug - | (9) 


33 Approximation by a non-symmetrical function 
33.1 Description of the function 


In practice, the use of a symmetrical logistic function frequently induces strong differences between actual data and 
approximation. These discrepancies may be due to the end of scale effects or simultaneous presence of several 
impairments in the test which may influence the statistical mode! and deform the theoretical logistic function. The issue 
of these complex artefacts is generally a skewness in the function providing the relationship between the mean scores U 
and the objective measures of the distortion D. 


A method to correct some of these artefacts is proposed in § 3.2 but the perfect logistic approximation may rarely be 
obtained, so, another function is proposed in order to take imto account all the parameters. The purpose of this very 
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simple approximation is reduced to the statistical analysis of the data and not based on an observer's behaviour theory. 
The function approximates the logistic one in « non-symmetrical way. For a five-grade scale, the formula is: 


4 
U + 1 
~ 1 + (Dy/D)"G 


the notation being the same as in § 3.1. 
If U is normalized as in § 3.1. we obtain: 


“= ! 
1 + (Dy/D)¥E 


33.2 Estimation of the parameters of the approximation 

The estimation of the optimal parameters of the function that provides the minimum residual errors between the actual 
data and the function may be obtained with any recursive estimation algorithm. Figure 10 shows an example of the use 
of the non-symmetrical function to represent actual subjective data. This representation allows the estimation of specific 
objective measures corresponding to imeresting subjective value: 4.5 on the five-grade scale, for instance. 


FIGURE 10 
Non-symmnetrical approximation 


Obdjective impairment measurement. D be 


3.4 Incorporation of the reliability aspect in the graphs 


From the mean grades for each impairment tested and the associated 5% confidence intervals, three series of grades are 
constructed: 


- minimum grade series (means - confidence intervals): 
- mean grade series; 
- Maximum grade senes (means + confidence intervals). 
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The estimation parameters for the three series are then estimated indep< ndently. The three functions obtained can then be 
drawn on the same graph, the two from the maximum and minimum series as dotted lines and the mean estimate as 2 
solid line. The experimental values are also plotted on this graph (see Fig. 11). We thus get an estimate of the 5% 
continuous confidence region. 


For the grade 4.5 (threshold of visibility for the method) we can thus read off directly from the graph an estimated 5% 
confidence interval that can be used to determine a tolerance range. 


The space between the maximum and minimum curves is not a S% interval, but a mean estimate thereof. 


At least 95% of the experimental values should lie within the confidence region; otherwise it may be concluded that 
there was a probiem in carrying out the test or that the function model chosen was not the optimum one 


Objective impairment measurement. D on 


4 Conciusions 


A procedure for the evaluation of the confidence intervals, i.e. the accuracies of a set of subjective assessment tests, has 
been described. 


The procedure also leads to the estimation of mean general quantities that are relevant not only to the particular 
experiment under consideration, but also to other experiments carried out with the same methodology. 


Therefore, such quantities may be used to draw diagrams of the confidence interval behaviour which are helpful for the 
subjective assessments, as well as for planning future experiments. 
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REPLY COMMENTS OF THE OFFICE OF 
THE _COMMISSTONER OF BASEBALL 
The Office of the Commissioner of Baseball, on 

behalf of the thirty clubs engaged in the sport of Major 
League Baseball ("Baseball"), submits the following 
reply comments in reaponse to (a) the Copyright Office's 
"Notice of Public Meetings and Request for Comments" 
published at 62 Fed. Reg. 13396 (Mar. 20, 1997) 
("Notice"), (b) the questions raised in the Copyright 
Office’s May 23, 1997 letter, and (c) questions raised 
by the Copyright Office at the public meetings held May 


6-8, 1997. 
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In its opening comments and in its testimony at 
the public meetings, Baseball explained why the cable 
and satellite compulsory licenses are rare exceptions in 
copyright that are no longer necessary or warranted in 
today’s marketplace. Baseball explained why the 
compulsory licenses should be eliminated after a phase- 
out period, and strongly opposed enacting compulsory 
licenses for new technologies like open video systems or 
Internet retransmissions. During the phase-out period 
the compulsory licenses should be reformed to more 
accurately reflect the marketplace and reduce the 
enormous administrative costs they place on the 
copyright owners. Baseball proposed that the best way 
to accomplish these reforms was through a system of 
tariffing. 

In these reply comments, Basebali affirms its 
position that compulsory licenses should be phased out 
and ultimately eliminated and its strong opposition to 
new compulsory licenses for new transmission 
techno’ «es. However, the primary purpose of these 
comr is to elaborate on Baseball’s proposal to 
replace the compulsory license systems with a tariffing 


system for the phase-out period. These comments also 


will compare the proposed tariff system with the 


Canadian tariffing regime for cable retransmission. 


DISCUSSION 
The primary goal of the tariffing system would be 


to reduce the transaction costs imposed on copyright 
owners and the Copyright Office by the current systems. 
This would be accomplished mainly through the 
elimination of the costly Phase I distribution 
proceedings among copyright owners. The second 
advantage of the tariffing system would be the 
flexibility offered to copyright owners to fashion terms 
and rates for the compulsory licenses similar to those 


found in negotiated licenses. 


I. Description of the Proposed Tariff System 

A. Qverview 

The proposed tariffing system would work as 
follows: each year the small number of claimant groups 
that represent copyright owners of programming currently 
retransmitted under Sections 111 and 119 would file 
tariffs with the Copyright Office. Each tariff would 
set forth the terms and rates with which the cable 
systems and satellite carriers must comply to obtain the 
compulsory license to retransmit signals containing that 


programming. The system or carrier would pay the 
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royalty set forth in the tariff directly to the entity 
filing the tariff. : 

After the tariffs are filed, cable systems and 
satellite carriers would have a limited period in which 
they could petition for review of the tariff to 
determine whether it meets statutory objectives. This 
review could proceed in accordance with the existing 
provisions of the Copyright Act. In addition, voluntary 
agreements between each group of copyright owners and 
the compulsory licensees could be negotiated and would 
govern retransmission of the applicable programming in 
lieu of the tar’**f process. 

B. Filing of Tariffs 

Under the current Sections 111 and 119, all of 
the copyright owners of works subject to the compulsory 
licenses have organized themselves into a small number 
of separate “claimant groups" -- such as the Joint 
Sports Claimants, Program Suppliers, Commercial 
Broadcast Claimants, Public Television Claimants and 
Performing Rights Societies. Each of these same groups 
would file annually a single tariff that covers all of 
ite members’ programming to be retransmitted. The 
limited number of tariffs will minimize the transaction 
costs for all parties, including cable operators and 


satellite carriers. 


As in the current system, all copyright owners 
would be required annually to file a claim with the 
Copyright Office to receive a share of royalties 
collected under the tariff. Each copyright owner would 
be assigned to a particular claimant group to ensure 
that all programming transmitted over broadcast signals 
would be subject to a tariff. As with the Phase II 
proceedings under the current systems, which generally 
have been resolved without controversy, the potential 
for disagreement among copyright owners in a particular 
claimant group would be minimal. 

C. Contents of Tariffs 

Because the tariff system is intended to provide 
more flexibility in the compulsory license system, the 
particular contents of a tariff generally would be ieft 
to the claimant group filing the tariff. This 
flexibility would permit copyright owners to structure 
the compulsory license to reflect more accurately the 
fair market value of their programming and the terms and 
conditions of voluntary, marketplace licenses. 

The primary component of the tariff would be the 
royalty that must be paid to obtain permission to 
retransmit the programming owned by the claimant group’s 
members. The claimant group could specify a flat fee, a 
per subscriber/per signal rate, or other rate 
calculation as appropriate. As Baseball explained in 
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its initial comments, unlike Section 111, the rates 
could apply to retransmission of all forms of wanerres 
signals, including network signals and local signals 
retransmitted in their local market. The tariff could 
also set forth different royalty rates based on factors 
such as the size of the retransmitter, type of 
retransmission service, and number of signals carried. 
However, the rates would not distinguish among types of 
programming; payment of the applicable royalty would 
permit retransmission of all programming assigned to the 
claimant group and that is transmitted as part of 
broadcast signals. 

A claimant group would also be permitted to 
specify in each tariff the terms and conditions that the 
cable operator or satellite carrier must meet to qualify 
for the compulsory license. Examples of such terms and 
conditions include blackout provisions that protect 
exclusivity arrangements with local broadcasters and a 
right to a financial audit to ensure proper royalty 
payments. 

D. Review of Tariffs 

After tariffs are filed in and published by the 
Copyright Office, interested cable operators or 
satellite carriers can petition for a review of the 
tariff terms and rates. The review would be conducted 


in accordance with the Copyright Arbitration Royalty 
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Panel ("CARP") provisions in Chapter 8 of the Copyright 
Act. 17 U.S.C. §§ 801-803. The CARP proceeding would 
determine whether the terms and rates of the tariff at 
issue meet objectives set forth in the Copyright Act. 
To promote efficiency, an action to review a tariff 
could be consolidated into a single proceeding with 
actions to review tariffs filed by other claimant 
groups. 

E. Enforcement of Tariffs 

To obtain a compulsory license to retransmit a 
Claimant group’s programming, the cable system and 
satellite carrier would have to comply with the terms 
and rates set forth in the applicable tariff, including 
making the specified royalty. payment directly to the 
Claimant group. Failure to make payments or otherwise 
comply with the terms of the tariff would constitute 
copyright infringement. The group filing the tariff 
would be responsible for collecting payments and 
pursuing litigation, if necessary. 

The Copyright Office would not be involved in the 
administration of payments made by those seeking 
compulsory licenses. This “direct payment" feature 
would eliminate the costly Phase I distribution 


proceedings that result from Sections 111 and 119. 
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During the public meetings, the Copyright Office 
asked how the proposed tariff system compared to the 
compulsory license regime used in Canada for 
retransmission of broadcast signals. As we understand 
it, the Canadian system has some similar aspects to the 
proposed tariff system, most notably in that royalty 
payments are made directly from cable systems to 
copyright owner collectives without use of an 
intermediate government agency. However, it differs in 
several important respects. 

Under the Canadian system, the copyright owners 
have organized themselves into nine collectives similar 
to the U.S. claimant groups that participate in Section 
111 and 119 proceedings, such as the Major League 
Baseball Collective of Canada, Inc., FWS Joint Sports 
Claimants, Inc., Canadian Retransmission Rights 
Association, and Canadian Broadcasters Rights Agency 
Inc. Each collective is required annually to file a 
tariff with the Canadian Copyright Board concerning 
retransmission of distant signals. The tariff contains 
two principal terms: (1) the "per premises" (j.e. per 
subscriber) rate the collective asserts that a cable 
system should pay to retransmit all programming one or 
more distant signals; and (2) the percentage share of 
those royalties that the collective should receive. See 
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Copyright Act §§ 70.61-70.67 (Can.). Like Baseball's 
proposed tariffing system, the Canadian regime has so- 
called "orphan provisions" to accommodate the rare 
situation where a copyright owner is not a member of a 
collective. In this circumstance, The Copyright Board 
assigns such owner to a particular collective for the 
purpose of receiving royalties, which are paid according 
to the collective’s tariff. See id. § 70.66. 

Unlike the tariff system proposed by Baseball, 
the rate specified by the collective permits access to 
all programming on distant signals, not simply the 
programming owned by the collective’s members. The 
proposed tariff system would require a royalty rate 
applicable only to programming owned by the members of 
the claimant group, and thus would eliminate the second 
element of the Canadian tariff specifying the share of 
royalties paid. The Canadian tariff also differs from 
Baseball’s proposal in that it specifies only royalty 
rates and administrative terms and conditions, whereas 
the proposed tariff system would permit copyright owners 
to provide substantive terms and conditions for the 
compulsory license. 

After the Canadian Copyright Board receives the 
tariffs proposed by the collectives, upon objection by 
retransmitters, it may hold hearings to review the rates 


and distribution percentages proposed by the 
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collectives. See §§ 70.62, 70.63. After considering 
such objections, the Board certifies and publishes a 
single tariff specifying the established rates and 
percentages for all collectives. Like Baseball’s 
proposed tariff system, the royalty payments specified 
by the tariff are made directly from the cable and 
satellite operators to the collectives. The tariff 
might also be determined by mutual agreement among 
retransmitters and the collectives. 

The first such tariff under the Canadian system 
was the subject of litigation before the Copyright Board 
over both the royalty rates and the distribution 
percentages. However, since that initial tariff, 
royalty rates have been set by multi-year agreements 
with the cable and satellite industries, and royalty 
distribution generally has been settled among the 
collectives without hearings before the Board. Baseball 
anticipates that a similar pattern would emerge with 
respect to disputes under its proposed tariff system: 
even if initially established by litigation, terms and 
rates would eventually be set by negotiation and 


agreement among the affected industries. 


CONCLUSION 
Baseball continues to believe that compulsory 


licenses simply are no longer necessary in today’s 


317 


e 28 


marketplace. Sections 111 and 119 should be eliminated 
after an appropriate phase-out period. To the extent | 
compulsory licenses are retained, they should be 
replaced with a tariff system that would reduce the 
enormous transaction costs borne by copyright owners and 
help establish terms and rates more like negotiated, 
marketplace licenses. The tariff system described in 
these reply comments would achieve those objectives. 

Respectfully submitted, 

OFFICE OF THE COMMISSIONER OF 

BASEBALL 


By: on 
R rt an Garrett 
Jule L. Sigall 
ARNOLD & PORTER 
555 Twelfth Street, N.W. 
Washington, D.C. 20004-1202 
Tel. (202) 942-5444 


Attorneys for the Office of the 
Commissioner of Baseball 


Of Counsel: 


Thomas J. Ostertag 

OFFICE OF THE COMMISSIONER 
OF BASEBALL 

350 Park Avenue 

17th Floor 

New York, NY 10022 


June 20, 1997 
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In the Matter of 


Docket No. 9 RM 97-1 : 


Revision of the Cable and 
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The Recording Industry Association of America, 
Inc. ("RIAA") submits the following reply comments in 
response to the public meet ings held pursuant to the 
Copyright Office’s "Notice of Public Meetings and 
Request for Comments" published at 62 Fed. Reg. 13396 
(Mar. 20, 1997) ("Notice"). 


INTRODUCTION 
In its initial comments, the RIAA objected to the 


extension of compulsory licensing to Internet 
retransmissions, noting that sound recording copyright 
owners have exclusive rights with respect to Internet 
retransmissions of broadcast transmissions. The RIAA 
was surprised by the positions taken at the public 


meetings by the witnesses from the National Association 
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of Broadcasters ("NAB") and AudioNet, Inc. ("AudioNet"), 
which disagreed with what the RIAA maintains are clear 
provisions of the Digital Performance Right in Sound 
Recordings Act of 1995 ("DPRA"). Accordingly, these 
reply comments focus primarily on the positions taken by 
the NAB and AudioNet witnesses. For the record, 
however, for the reasons expressed in the RIAA’s initial 
comments, the RIAA affirms its opposition to the 
extension of compulsory licensing to Internet 
retransmissions of broadcasts. 


DISCUSSION 


I. The DPRA Clearly Gives Sound Recording Copyright 
Owners the Exclusive Right to Control Internet 


Retransmissions of Broadcasts of Their Works. 
As the RIAA explained in its initial comments, 


the DPRA created an exclusive right with respect to 
digital public performances that is limited only by 
specific exemptions and a limited statutory license. 
See 17 U.S.C. § 106(6); RIAA Comments at 3-6. Every 
public performance of a sound recording by means of a 
digital audio transmission is subject to the exclusive 
right of the copyright owner, unless it can be shown 
that the performance qualifies for an exemption or the 
statutory license. 
At the public meetings, the NAB and AudioNet 

witnesses appeared to suggest that liability under the 


DPRA only attaches if the transmissions are (1) 
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interactive or (2) subscription, thus concluding that 
all noninteractive, nonsubscription transmissions are 
exempt. That simply is not what the DPRA provides. 

It is true that a transmission must be 
noninteractive to be eligible for either the exemptions 
of section 114(d) (i) or the statutory licensing 
provisions of section 114(d)(2). However, a 
noninteractive transmission must also meet the specific 
requirements set forth in section 114(d) (1) or (d) (2) to 
qualify for an exemption or a statutory license. 
Likewise, a nonsubscription transmission is not 
automatically exempt; rather, in addition to being 
nonsubscription, it must meet the specific requirements 
of subsection (d)(1) to be exempt .* The assertion that 
all noninteractive nonsubscription transmissions are 
exempt is inconsistent with the plain language of the 
carefully crafted exemption and statutory license 
provisions of the DPRA. 

As the RIAA explained, the only exemption 
potentially relevant to Internet retransmissions of 
radio broadcasts can be found in subparagraph (B) (i) of 
section 114(d)(1). To qualify for this exemption, 


retransmissions must be limited to within 150 miles of 


. Nonexempt nonsubscription transmissions cannot 
qualify for the statutory license under section 
114(d) (2), which only applies to subscription 
transmissions. 
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the radio broadcast transmitter. See 17 U.S.C. 

§ 114(d) (1) (B) (i); RIAA Comments at 4-5. The RIAA was 
pleasantly surprised to hear AudioNet testify that it 
has the technology to determine the location of an 
Internet retransmission recipient and to limit its 
Internet retransmissions as required to qualify for the 
(B) (i) exemption. If we understand AudioNet’s testimony 
correctly, then AudioNet has the ability to choose 
whether or not to take advantage of one of the DPRA’s 
exemptions. Certainly, however, there is no reason that 
AudioNet should enjoy a broader exemption than the local 
cable systems that must adhere to the i150 mile limit, 
gee 17 U.S.C. § 114(d) (1) (B) (i), and the Copyright 
Office should not sanction transmissions willfully made 


by AudioNet outside the 150 mile limit.” 


2 In addition to the exemption issues, a question was 
raised at the meetings whether Internet retransmissions 
of broadcasts implicate the reproduction right as well 
as the performance right. See MAI Sys. Corp. v. Peak 
Computer, Inc., 911 F.2d 511, 518-19 (9th Cir. 1993), 
cert. denied, 14 S. Ct. 671 (1994) (holding a copy of a 
computer program in a computer’s RAM to be "fixed for a 
period of more than transitory duration"); NLFC, Inc. v. 

, 45 F.3d 231, 235 (7th Cir. 
1995), cert. denied, 115 S. Ct. 2249 (1995) (same). The 
RIAA’s comments are limited to the digital performance 
right, and do not address that question. 
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4 # Recognizing Sound Recording Copyright Owners’ 
Exclusive Right to Control Internet 
Retransmissions of Broadcasts is Consistent with 


the Purpose of the DPRA and Sound Public Policy. 
The purpose of the DPRA and public policy firmly 


support an exclusive right to control Internet 
retransmissions of sound recordings. The DPRA was 
intended specifically to give sound recording copyright 
owners control over their works in ali new digital 


media, including the Internet. See S. Rep. No. 128, 


104th Cong., list Sess. 14 {hereinafter S. Rep. No. 128]. 


The DPRA’s elaborate exemptions were intended only to 
grandfather established uses of recorded music, such as 
over-the-air broadcasting and retransmissions by local 
cable systems. If the DPRA were read broadly to exempt 
performances made by retransmission over the Internet, 
perhaps the most important new digital medium, the 
digital performance right would be nearly meaningless, 
and Internet retransmitters would have an unfair 


advantage over certain established users, such as local 


cable systems, which enjoy only more limited exemptions. 


A. There Simply is No Policy Justification for 


Granting Internet Retransmitters an Exemption 


from the DPRA.. 


Retransmitters like AudioNet are in business to 
make money, and should not be able to do so at the 
expense of sound recording copyright owners. AijidioNet 


testified about the extraordinary costs of creating its 
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network. AudioNet pays for its servers, its satellite 
links and the like, and recognizes those costs as a 
necessary part of doing business. There is no reason 
AudioNet should be exempted from the marketplace 
licensing environment or should get for free the most 
important element of its service: the creative recorded 
performances that bring music to life. These works are 
certainly at least as essential to the real-time 
streaming of music as the computers that transmit the 
recordings. 

Moreover, AudioNet testified that it is willing 
to pay royalties to copyright owners. Sound recording 
copyright owners, like other copyright owners, are 
entitled to receive a fair return on their creative 
investment. The DPRA was intended to remedy for digital 
transmissions the historical anomaly that music 
publishers and songwriters -- but not recording artists 
and record companies ~-- are paid for performances of 
recorded music. See S. Rep. No. 128 at 13. There is no 
reason that AudioNet and musical work copyright owners 
should profit from the Internet retransmission of 
broadcasts while sound recording copyright owners are 
once again left out. 

AudioNet also argued that it should not have to 
pay sound recording copyright owners because it profits 


from advertising, not subscription fees. In other 
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words, AudioNet would like to give recorded music away 
for free and profit from the sale of advertising. If 
recorded music sells Internet advertising, why should 
not the creators of the recordings also benefit from the 
advertising? There is no reason that AudioNet should 
enjoy all of the profits from giving away the recordings 
that sound recording copyright owners pay huge amounts 
to create. 

Finally, recognizing an exemption in U.S. law for 
Internet retransmissions would lead to anomalous results 
internationally, where a number of other countries 
recognize a performance right for sound recordings. It 
would seem ridiculous that, if such an exemption 
existed, Internet retransmitters could retransmit with 
impunity in the one country that leads the world in the 
creation of recorded music, while sound recording 
copyright owners could only seek to be paid for the use 
of their works in countries other than the United 
States. 


B. Extending a Compulsory License to Internet 
Retransmissions of Broadcasters is Neither 


Necessary nor Warranted. 
In its written statement, AudioNet claims that a 


compulsory license for Internet retransmissions of 
broadcasts is needed so that "entrepreneurial 
competitors" can obtain copyrighted content even if 


producers "extend their business reach into broadcasting 
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and Internet systems." AudioNet Comments at 6-7. 
However, one of the benefits of the Internet is that it 
enables creators to make tl.e'r works available to a 
glohal audience without hav.ag to rely on intermediaries 
like AudioNet. AudioNet’s proposed compulsory license 
would essentially impose on the revolutionary new medium 
of the Internet an outdated mechanism designed for 
traditional forms of dissemination, without allowing all 
of the “entrepreneurial competitors," which include 
producers of creative works, to enjoy the benefits of 
the increased competition offered by the Internet. 

In addition, AudioNet asked that it have the 
benefit of a compulsory license with a royalty rate that 
is "a low flat fee" or "a small percentage of 
advertising revenue." AudicNet Comments at 7. To be 
sure, AudioNet would benefit from paying less-than- 
marketplace royalties for the use of copyrighted works. 
However, there is no justification for taking from 
copyright owners to enrich Internet retransmitters, 
especially wher it has yet to be demonstrated that 
marketplace licensing mechanisms will fail in the 
Internet environment. 

Finally, as the RIAA explained, Congress 
considered the propriety of compulsory licensing for 
sound recordings in the digital environment and 
concluded that it should only apply in limited 
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circumstances. See 17 U.S.C. § 114(d) (2). The DPRA 
properly distinguishes between subscription 
transmissions, which may qualify for a statutory 
license, and nonsubscription transmissions, some of 
which are exempt and some of which are subject to the 
exclusive right of the copyright owner. The one-size- 
fits-all approach of statutory licensing is workable for 
subscription transmissions, where subscription revenues 
provide a basis for calcuiating statutory royalties. 
However, a one-size-fits-all approach simply does not 
work for nonsubscription transmissions where the 
transmitter can employ a wide variety of business models 
to pay for or profit from the service. That is why 
marketplace negotiations are appropriate in the case of 
nonexempt, nonsubscription transmissions. The 
marketplace provides a flexible mechanism for 
determining the value of nonsubscription uses of 
copyrighted works. 
CONCLUSION 

The RIAA’‘s member companies view the Internet as 
an exciting new means of providing greater access to 
sound recordings. It is not their objective to shut 
down or stifle the growth of emerging Internet 
technology. To the contrary, they want to work 
constructively to develop voluntary licensing mechanisms 


that facilitate the use of recorded music on the 
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Internet. In fact, the RIAA has been approached by 
webcasters seeking to legitimize their use of recorded 
music. The RIAA welcomes these overtures and is 
interested in exploring with such organizations 
licensing arrangements consistent with the antitrust 
laws. 

Respectfully submitted, 


RECORDING INDUSTRY ASSOCIATION 
OF AMERICA, INC.. 


By: 


even R. Englund 
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555 Tweifth Street, N.W. 
Washington, D.C. 20004-1202 
Tel. (202) 942-5000 


Attorneys for the Recording 
Industry Association of America, 
Inc. 


Of Counsel: 


Cary H. Sherman 

Senior Executive Vice President 
& General Counsel 

RECORDING INDUSTRY ASSOCIATION 
OF AMERICA, INC. 

1330 Connecticut Avenue, N.W. 
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To whom it may concern: 


The Satellite Broadcasting and Communications Association (SBCA) respectfully 
submits the attached comments for consideration in the above-captioned proceeding. 
Please find enclosed an original and twenty copies pursuant to the Copyright Office 
request, to be distributed to the appropriate parties. 


Bon ho 


Andrew R. Paul 
Senior Vice President 
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Before the 
Copyright Office 
Washington, D. C. 


In the Matter of 


Revision of the Cabie and Satellite Docket No. 97-1 


Carrier Compulsory License 


——— je See See 


The Satellite Broadcasting and Communications Association of America 
(“SBCA”) is pleased to submit to the Office its reply comments in the above- 
referenced proceeding. As the Office is already aware, the Direct-To-Home 
("DTH") satellite industry has a vitai interest in the matters under consideration, 
and the SBCA has previously filed comments expressing its views. In addition, 
SBCA President Chuck Hewitt testified extensively at the hearings which the 
Office recently conducted. We will utilize these reply comments to address 
certain issues raised by other parties, as well as elaborate on some areas which 
were only touched upon either in our original comments or in testimony. 


The compulsory license provided under Section 119 is a critical 


programming element vital to the DTH carriers who deliver broadcast 
programming to those consumers who have chosen satellite technology as their 
preferred means of watching television. Without it. millions of consumers will be 
disenfranchised, and DTH service providers will lose an important tool which 
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ensures that they are a viable competitive alternative to cable in the video 
marketplace. Should the license no longer be available, then DTH program 


packages would no longer contain the mix of program services which cun ently 


complement each other and offer consumers an attractive programming balance. 


As we noted previously, the Section 119 license serves two important 
functions: (1) it guarantees DTH carriers access to broadcast programming by 
automatically clearing the rights to the programming embedded in the signals 
being carried; and (2) it guarantees to copyright owners royalty payments for the 
use of that programming when it is retransmitted to DTH consumers. in the final 
analysis, it is consumers who benefit. They gain access to the same broadcast 
programming which is readily available on cable. Thus the license creates 
competitive equity by ensuring that there is no artificial imbalance in the video 
marketplace. 


li, Free Market Negotiations Won't Work. 

in its comments, the Motion Picture Association of America (“MPAA”) 
proposes that “free market negotiations, not compulsory licensing, should be the 
means by which ai/ programming, including retransmissions of broadcast station 
programming, is made available to the viewing public."’ “Free market” presumes 
an environment where willing sellers negotiate in good faith with willing buyers 


on the terms, conditions and rates for a good or service. 


Comments of MPAA st 1-2. 
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However, it is important to keep in mind that one of the principal features 
of ail compulsory licensing is to serve as an administrative mechanism which 
facilitates the clearing of the thousands of programs which are contained in the 
retransmitted broadcast signals. Satellite carriers do not have the administrative 
Capacity and market power to negotiate individually with the hundreds or even 
thousands of copyright owners (much less identify them) who hoid an interest in 
the multiple broadcast signals which are part of a DTH program package. The 
copyright owners have shown little interest of their own in creating a mechanism 
through which licensees could obtain clearances to all programming. As the 
National Cable Television Association (“NCTA”) notes in its comments, without 
the compulsory license, “negotiations would be required to obtain clearances for 
all the programs carried (in many cases 24 hours a day) on each of these 


stations — a Herculean task, even for large systems.”” 


Scenarios such as that discussed above are only one of several risks 
the DTH industry faces if the Section 119 license is not made permanent. The 


example, during enactment of the 1994 Satellite Home Viewe: .  —-_Aich 


* Commente of NCTA at 6. 
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granted the current license extension through December 31, 1999), the networks 
were successful in changing the criteria used by a CARP in determining new 
DTH royalty rates. They are patently attempting to raise the satellite rates even 
higher than they are today, and they are using the satellite industry's need to 
extend the license as leverage. So while Congress initially intended the process 
to be devoid of politics, it hasn't turned out that way. 


Each time extension legisiation must be passed to extend the Section 
119 license and ensure the continued ability of the carriers to retransmit 
broadcast programming, it becomes vulnerable to the demands of other parties 
who have an interest in changing the terms of the license. This situation creates 
enormous business uncertainty among the carriers and has the potential for a 
significant increase in business costs. But in the end, the process affects 
consumers who shouid, in reality, be the beneficiaries of the license, not harmed 
by the machinations which characterize passage of the extension legislation. 


This factor could not have been more evident thar: the threat by the 
National Association of Broadcasters (“NAB”) to hold the DTH industry license 
extension hostage to a successful resolution of the thorny “white area” issue. It 
is a perfect illustration of the vagaries of the process whereby millions of 
consumers can be subject to the whims of broadcasters acting in their own self- 
interest but not that of the consumer. Conversely, the cable industry faces no 
such risk because of the statutory permanence of its license under Section 111. 
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Thus it is abundantly evident that the creation of a permanent license would 
have a salutary effect on the marketplace by eliminating the unnecessary and 
harmful potential for risk which DTH carriers currently face in any license 


extension efforts. 


The SBCA reiterates its support for the need to eliminate the 90-day 
waiting period before a consumer is permitted to subscribe to networks services 
via satellite. This current provision in the SHVA serves no legitimate copyright 
function and is anti-consumer. As the comments and testimony of the West 
Florida Electric Cooperative Association amply demonstrate, this provision has 
had an actual negative effect on the sales of satellite systems.” 


Clearly, the 90-day waiting period is anti-competitive. This provision 
forces satellite owners who are legally entitled to receive distant network signals 
because they live in white areas to subscribe to cable to receive network signals. 
Thus, by legisiative fiat, one multichannel video service is favored over another 
and thus has inadvertently created a government-sponsored “industrial policy.” 
This anomaly is inconsistent with Congressional intent to foster competition in 
the delivery of video programming. The Copyright Office should recommend 
immediately that this provision be dropped from the SHVA. 


” Cocnmearta al Wart Florida Bleciric Cooperative Association st 2. 


As the negotiations continue regarding resolution of the white area 
provisions, the broadcasters have turned to the courts as a means of forcing 
some satellite carriers to comport with their views as to how the current impasse 
should be resolved. However using litigation in lieu of a business approach to 
resolve such a compiex issue is counter-productive and is causing confusion in 
the marketplace on the part of consumers. 


As wes amply demonstrated both in the original comments and then 
during testimony, utilizing a Grade B measuremeni for signal intensity does not 
necessarily guarantee an acceptable television signal within the predicted 
contour. Thus, some consumers within the Grade B contour will still qualify as 
“unserved households” within the meaning of the statute and are eligibie to 
receive distant network signals by satellite. Other consumers who are not 
eligible are nevertheless interested in viewing distant network programming. 
However they do not understand why they aren't permitted to receive it if they 


are willing to pay for it. 


These factors, together with the recent legal actions taken by the 


networks, have conspired to create substantial confusion among existing end 
potential satellite customers. But they should be the last entity affected by the 
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differences between the parties. Both the DTH industry and the broadcasters 
have the common goal of serving consumers with television news, sports and 
entertainment. The actions of both parties in this dispute, and particularly the 
broadcasters, should be to ensure that consumers are being served in 
accordance with the Congressional intent of creating diversity and choice in the 
marketplace. While a court decision further limiting network service by satellite 
may seem desirable to the broadcast plaintiffs, it only serves to place consumers 
further at risk by denying them equitable choices as to how and from whom they 


will receive television service. 


While the matter of new entrants to video distribution was raised 


during the hearings, it deserves greater treatment at this juncture because of the 
serious impact it could have under the current licensing structure. There is 
widespread sentiment that Open Video Services (“OVS”) should automatically 
qualify for copyright eligibility under Section 111 because it is a wireline 
distribution technology. We would object strongly to such a decision and would 
contest it as being unfair and potentially harmful to competition. 


While wireline is clearly the distribution method employed by OVS 


platform providers, it seems highly inequitable that such a large and established 
MVPD which is new to the marketplace should enjoy the terms and advantages 
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of Section 111 compulsory licensing which were not available to DTH carriers 


SBCA has stated repeatedly the need to make the Section 119 
license permanent and to conform satellite royaity rates more closely to those of 
cable. OVS’ utilization of the Section 111 license will only further exacerbate the 
already existing inequity between the provisions of Sections 111 and 119 and 
will magnify the competitive disadvantages those differences produce. As a 
result, the satellite industry would have no choice but to resist the ability of OVS 
to benefit from the Section 111 license. We would instead demand either parity 
in duration and rates for DTH, or Section 119-type treatment for OVS in order to 


maintain a better balance among providers in the marketplace. 


Vil. Conclusion 

The Copyright Office has a formidable task ahead of it in sorting out 
the array of issues which this review of compulsory licensing has confronted it 
with. Some of the solutions to these problems are simple: (1) A permanent 
license for DTH carriers will go a long way towerd establishing a modicum of 
stability and certainty in the marketplace while benefiting consumers; the license 
extension must be free from additionel demands from other parties to change the 
terms and conditions of royalty rate-making; (2) The 90-day waiting period for 
subscribing to distant network signals should be eliminated immediately, it has 
no visible public policy purpose other than to persuade white area DTH 
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consumers to keep basic cable service in order to receive network signals. The 
amelioration of both of these situations will provide a more balanced licensing 


system and put the competing technologies on a more equal footing insofar as 
the copyright aspects of their businesses are concerned. 


However the white area issue poses a much more difficult dilemma 
which the Copyright Office will have to wrestle with. We believe that by focusing 
on the consumer, the Office will have a clearer view of what its options are, 
keeping in mind however that no solution under the present legislative scheme 
may prove to be totally satisfactory. In any event, the SBCA looks forward to the 
Office's recommendations and appreciates the opportunity to present its views in 


Baa 4. Fen 


Andrew R. Paul 
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Dear Madam Register. 


We have received your letter of May 23, 1997, requesting supplemental 
information on certain questions which were asked during the recent hearings on 
compulsory licensing. We are pleased to submit the following responses in those 
areas where we believed further response would be of assistance to the Copyright 
Office. 


Question #9 - How often does the Grade B signal intensity measurement fail to 
predict whether the household is getting good reception? 


At the recent Copyright Office hearings SBCA stated its view that the rules 
governing “white area” reception were flawed from the outset. Utilizing Grade B 
intensity as a standard has no practical application in the marketplace because it would 
entail conducting an expensive test at each and every subscriber location. Grade B is 
aiso meaningiess to consumers because their only frame of reference is in relation to 
the picture they see on their television screen. in fact, there are multiple factors which 
characteristics, etc. None of these lend themselves to an easy solution. 


We do not have direct information conceming Grade B signal strength as a 
predictive measure for the quality of consumer household reception. However, 
Primetime 24, a participant in this proceeding, has submitted detailed comments for the 
record regarding the reliability of a Grade B signal as an indicator of TV service. We 
suggest that the Copyright Office review the study carefully to help determine whether 
or not Grade B signal strength is an appropriate standard in the context of the 
contemporary multichannel video program distributor marketplace. 


Question #12 - if it is determined that the viewer lives in a served household, 
should there be a right of appeai, and how should that appeal work? 


it is essential that viewers who live in an “unserved household" which is located 
within the Grade A or Grade B contour of a local network affiliate (otherwise described 
in the Copyright Office ietter as “served household") have a right of appeal in order to 
ensure reception of distant network signal service. The “unserved household” standard 


in Section 119 does not limit network satellite reception to households outside the 
Grade B contour. It deals specifically with and on behalf of those who are not abie to 
receive a Grade B strength signal with a conventional rooftop antenna. As a 
consequence, it is important that the Copyright Office ensure that consumers remain 
the principal beneficiary of any “white area” provision which may emanate from these 
deliberations. 


Question #13 - Would satellite carriers be willing to abide by the same regulatory 
restrictions that the cable systems abide by in their provision of distant signals? 
if not at all, which ones? 


The issue of subjecting Direct-To-Home satellite to similar restrictions as cable 
is not a relevant issue. Cable is subject to the rules and regulations of local franchising 
authorities and the Federal Communications Commission because it is a local video 
distributor. DTH is a national service which is different from cable both structurally and 
operationally. Applying similar regulations would be out of context in this proceeding. 


Question #14 - How do you equalize the rates between satellite carriers and cable 
systems when some cable systems pay far less than satellite carriers and some 
cable systems pay far more than satellite carriers? 


We believe the disparity between cable and satellite royalty rates is a significant 
issue. While there may be a few exceptions in what some cable operators pay, it has 
little or no effect in relation to average cable rates -- the primary measurement the 
Copyright Office should use. According to the direct case filed by the sateilite carriers 
in the current CARP proceeding on satellite rates, the average cable royalty rates on a 
per subscriber basis currently average 9.8 cents for superstations and 2.45 cents for 
distant network signals. The rates for DTH are 14.5 cents for superstations (17.5 for 
subject-to-syndex signals) and 6 cents for distant network signals. The disparity in 
these fees comprise an advantage of 85% and 100% respectively for the cable industry 
for retransmitting the same signais. 


We appreciate your consideration of these issues, and we look forward to 
working with the Office with regard to any of the information the SBCA and the carriers 
have presented. 


Sincerely yours, 
Lhgete 4. phe 


Charles C. Hewitt 
President 
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Tomment Cetter 
‘ BEFORE THE 
| RM o7-¥ Federal Communications Conunission 
; No. ad WASHINGTON, D.C. 20554 ‘ * ~4 COUNSEL 
In the Matter of ) JUN 20 1997 
) 
Revision of the Cable and Satellite ) Docket No.97:1 RECEIVED 
Carrier Compulsory Licenses ) 


The Cable Telecommunications Association (“CATA”) hereby submits reply 
comments in the above-captioned Copyright Office inquiry concerning revisicn of the cable 
and satellite carrier compu!sory licenses. CATA will limit its reply comments to the 
question of whether there is any need for legislative action concerning the Section 111 cable 
compulsory license. 

In our initial written comments in this proceeding, we urged the Office to heed the 
old adage “if it ain't broke, don’t fix it” as it considers what recommendations to make to 
Congress with regard to the cable compulsory license. Af.er reviewing four days of hearings 
and over thirty sets of written comments, a few more old saws come to mind, including the 
admonition against “throwing out the baby with the bathwater” and the warning about 
“remedies that are worse than the disease.” The cable compulsory license is a public policy 
success story. For twenty years it has been an integral part of a complex and delicately 
balanced set of copyright and communications policy judgments. Anyone advocating repeal 
or revision of the Section 111 license bears a heavy burden to demonstrate that the public 


benefits of changing the license will exceed the costs. And simply put, the advocates of 
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2 
repval or revision of the cable compulsory license have not come close to satisfying this 
burden. Instead of cost/benefit analyses, the proponents of change rely on buzzwords, such 
as “free market rates,” “simplification,” and “harmonization.” Whatever merit these 
concepts may have in the abstract, it is evident that they are being used here as a 
smokescreen for an effort to increase the amount of royalties paid under the current system. 
Take, for starters, suggestions that the current compulsory license scheme should be 
replaced with a licensing approach that is based on “free market value” rates. As the record 
in this proceeding conclusively demonstrates, the idea of a “free marketplace” in the context 
of cable retransmissions of broadcast stations is a fiction. Government regulation is a 
pervasive presence in the broadcast and cable industries, dictating how many broadcast 
stations are available in particular markets, restricting the territorial scope of exclusive 
broadcast rights, mandating cable carriage of local broadcast stations, and subjecting cable 
operators to various biockout obligations. Obviously it is not a free market when a cable 
operator is required by law to retransmit a broadcast station. Nor is it a free market when 
goverament policy has sought for over twenty years to induce cable systems, particularly 
those in smaller markets, to import distant broadcist signals to ensure that a full complement 
of programming is available. And it is not a free marketplace when one of the providers of 
broadcast programming hes the benefit of a governmentally-conferred antitrust exemption, as 
is the case with certain sports leagues. Furthermore, it is obvious that even the proponents 
of a “market value”-based approach don’t really believe their own rhetoric. How else to 
explain the insistence that, even under a “market value”-based approach, disincentives akin 
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3 
to the 3.75 percent rate must be built into the royalty structure to limit the number of distant 


signals that can be retransmitted! 

Apart from the fact that there can be no such thing as a “free marketplace” when it 
comes to the retransmission of broadcast programming, there also are the unanswered 
practical concerns that were elemental to the creation of the cable compulsory license in the 
first place. One of these concerns is that, in a “free” market, smaller cable systems lack the 
same bargaining power as their larger brethren and, as a result often pay higher prices for 
the same product -- higher prices which, in the context of broadcast signal retransmission, 
would interfere with the policy goal of ensuring that a full complement of broadcast 
programming is offered to cable subscribers. The other practical concern is the logistical 
burden that would face cable operators if they were required to negotiate advance clearances 
for all of the copyrighted material contained in every retransmitted broadcast signal. Every 
cable system offers a distinct complement of retransmitted broadcast signals, producing an 
industry-wide total of well over 30,000 separate instances of broadcast signal carriage. 
Absent compulsory licensing, copyright clearances would have to be separately negotiated for 
every one of these thousands of broadcast signal retransmissions (or, more precisely, for 
every program contained in each of the thousands of broadcast station retransmissions). 

While the opponents of the current compulsory license provision attempt to wave off 
the practical concerns underlying the license’s existence by pointing to the growth of the 
cable industry and the development of numerous cable networks, the need for a compulsory 
license is as great (if not greater) today than it was twenty years ago. For example, consider 


the inapt analogy drawn by some commenters between licensing the retransmission of 


4 
broadcast stations and the development of cable networks. A cable network serves as a 
central clearinghouse, obtaining, in advance, all the necessary rights so that its cable 
affiliates may retransmit the network’s programming. In contrast, when a broadcaster 
acquires rights to programming, it does not necessarily obtain the right to license the cable 
retransmission of that programming, nor may it have any incentive to do so. If the cable 
operator wants to retransmit the broadcaster’s station, the operator will have to go to each 
and every rightsholder and obtain separate licenses. 

Furthermore, the growth of multiple system operator (MSOs) has not altered the 
practical necessity for compulsory licensing. While MSOs can take advantage of their size in 
negotiating company-wide affiliation agreements with a national cable network such as CNN, 
the fact that a system is part of an MSO is of no particular advantage (either in bargaining 
strength or reduced transactional costs) in negotiating for the rights to retransmit the 
programming broadcast on the various stations that make up the system’s particular signal 
carriage complement. In short, notwithstanding ASCAP’s glib suggestion that “we're not in 
Kansas anymore,” the fact is that we are still in Kansas. Indeed, we are in every town and 
hamlet in Kansas, bringing a full complement of broadcast programming to subscribers in 
small communities pursuant to longstanding policies designed to induce that very result. And 
because cable rate regulation prevents the high transactional costs incurred in obtaining 
programming for one community from being spread to the rates charged in other 
communities, the fact that the cable operator serving a town such as Fredonia, Kansas is part 
of a large MSO does not make the costs associated with clearing broadcast programming 


retransmission rights any more manageable today than in 1976. 
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The second buzzword commonly used by those supporting revision of the Section 111 
compulsory license is “simplification.” Now everyone knows that simplification, particularly 
in government regulation, is a good thing. But simplification must be tempered by a couple 
of other concepts -- fairness and balance. After all, the simplest compulsory license scheme 
would be one that allows cable operators to retransmit as many distant broadcast signals as 
they want without paying a dime to anyone. No messy formulas, no complicated reporting 
requirements. Of course, such an approach would be unfair to copyright owners and would 
upset the delicate policy balance drawn when the compulsory license was created in 1976. 
Similarly, a revision in the compulsory license that produces substantial increases in the 
royalty payment obligations or has the effect of denying cable operators access to certain 
stations altogether also would be unfair and would be inconsistent with existing policy 
judgments. And even a “revenue-neutral” revision in Section 111 would be unfair and 
unbalanced if the goal of revenue-neutrality is achieved on the backs of smaller operators. 

The truth of the matter is that simplification isn’t so simple. NAB put it best in their 
initial comments: “Modification in pursuit of simplification would likely produce a 
complicated mess.” Take, for instance, the two principal proposals for replacing the current 
gross receipts-based royalty formula -- the “flat fee” approach and the “tariffing through 
collectives” approach. While the proponents of flat fees and tariffs claim that these 
with a critical, if not downright skeptical, eye. 

For example, the mere fact that fees are calculated on a per subscriber basis hardly 


makes a flat fee system simple. Many (but not all) cable network affiliation agreements 
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utilize a per subscriber fee schedule rather than a gross receipts-based calculation. These 
“flat fee” arrangements differ from one network to the next and one cabie operator to the 
next. Any attempt to amend the cable compulsory license to mimic this system would 
produce an unbelievably complex rate schedule. On the other hand, a flat fee system that 
completely eschewed any distinctions would substantially increase the cost burdens borne by 
small operators, interfering with the goal of encouraging smail operators to bring complete 
broadcast service to subscribers. Aud it is worth mentioning again that some of the 
copyright owners who are ostensibly endorsing the adoption of a flat fee approach still want 
the fee structure to vary based on the number of signals carried. So much for simplicity! 

Similarly, the use of collectives to establish, receive, and distribute “tariff” payments 
is the antithesis of simplicity. First of all, anyone with any experience dealing with 
performing rights societies knows that negotiations with a collective are not simple. Whole 
textbooks can be (and probably have been) written with regard to the litigation that has 
surrounded the operation of ASCAP and BMI. Moreover, only someone with a particularly 
warped sense of humor could suggest that a system involving the establishment and review of 
a separate schedule of tariffs for each category of copyright interest is simpler than the 
current system (although certain members of the bar should be ecstatic). And, of course, 
there is the added bonus under a collective/tariffing approach of not knowing for certain 
whether the licenses you have obtained actually cover all of the programming you have 
retransmitted -- at least not until you are sued for infringement. 

The third buzzword that appears in the comments of those favoring revision of 


Section 111 is “harmonization.” Again, a nice sounding concept. And, again, a completely 


347 


- 
misplaced concept. When proponents of Section 111 modification talk about “harmonizing” 
the Section 111 license with the Section 119 license, they really mean “make them the 
same.” But “harmony” does not mean “the same.” Rather, harmony results from two 
different voices coming together to create a consonant whole. If the two different voices 
attempt to sing as if they were exactly the same, the result is not harmony, but likely 
dissonance. 

The point is, of course, that satellite carriers and cable systems represent different 
“voices,” subject to vastly different regulatory and technical constraints. When Section 119 
was adopted, it was purposefully not made identical to Section 111 out of recognition of 
these differences and in an attempt to create a harmonious system of compulsory licensing. 
Forcing those two different distribution services into a single licensing scheme will produce, 
begging the Office’s indulgence, nothing but a sour note. 

In criticizing proposals to “harmonize” Sections 111 and 119, we do not mean to 
belittle the frustration expressed by the Copyright Office in having to administer a 
compulsory license scheme that expressly cross-references rules adopted originally (and in 
some instances, subsequently repealed) by another agency. However, we believe that any 
burdens placed on the Office by the current system would be better addressed by an 
expanded exercise of the Office’s authority to administer and interpret Section 111 as it 
currently exists than by a “simplification” proposal that will produce more confusion and 
frustration, not less. The FCC learned this very lesson in 1992 when it adopted a misguided 
“one size fits all” approach to cable rate regulation that ended up producing rate increases, 


not decreases, in certain instances. During our initial oral testimony we presented the Office 


8 
with a copy of a cartoon which properly lampooned the FCC’s efforts, showing an upside 
down government official being met at the door by a consumer with a caption that reads 
“Mom! Some guy from the FCC’s here to lower our cable TV bill again . . .” This cartoon 
(which we have attached to these reply comments) aptly illustrates how the law of unintended 
consequences will produce anything but the desired result when government tries to achieve a 
“simple” solution to a complicated set of circumstances. 

In conclusion, we urge the Office to resist the entreaties of those who advocate 
modification of Secticn 111 in order to achieve the false goals of “free market” rates, or 
“simplification,” or “harmonization.” It is not that we think the current system is perfect. 
But it works. And to the extent the Office occasionally is called upon to address an issue 
such as the “phantom signals” question or the treatment of smaller market systems such as 
St. Croix Cable, we believe the Office already has sufficient authority to adopt interpretive 
rules without constantly relying on Congress to amend the Act. In the end, we come back to 
where we began: the Section 111 compulsory license remains part of a delicate balance of 
copyright and telecommunications policy judgments. There being no convincing evidence 
that this balance needs to be restruck, and in the absence of proposals for altering the 
telecommunications elements of that balance as well as the copyright elements, the Office 


should recommend that Section 111 not be modified. 
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CARRIER COMPULSORY LICENSES } 


The National Broadcasting Company, Inc. is one of the four major television networks, along 
with ABC, CBS, and Fox. NBC produces and distributes news, entertainment, and sports 

which is comprised of over 200 stations. NBC also owns and operates eleven television stations 
in the United States. In addition, NBC programming reaches a worldwide audience through NBC 
channels, the CNBC financial news service, the MSNBC news and information service, and on 
the Internet via MSNBC at msnbc.com. 


As a broadcaster and program copyright owner, NBC is vitally affected by the operation of the 
section 111 and 119 compulsory licenses. NBC participated in the Copyright Office conferences 
in the 1960s that led to the 1976 Copyright Act and in the legislative initiatives that resulted in 
the 1988 Satellite Home Viewer Act as well as its extension in 1994. NBC welcomes the 
opportunity provided by Senator Hatch and the Copyright Office to undertake a “global review” 
of the broadcast compulsory licenses. NBC has reviewed the comments submitted for the May 
1997 Copyright Office hearings and submits this written statement in reply. 


Executive Summary 


The section 111 and 119 compulsory licenses perform a positive role in reducing transactional 
clearance costs. The licenses should be continued, but certain amendments are called for at this 
juncture. In the case of section 119, due to widespread violations of the “white area” restriction, 
enforcement improvements must be made; if such improvements occur, the section should be 
extended. 


Cable and satellite compulsory licenses should be harmonized to the greatest extent possible 
consistent with the differing technologies. In the case of section 111, harmonization should 
consist first and foremost of a rate structure that requires payment of fair market value, as is 
currently true only for section 119. The satellite and cable industries are composed of companies 
with significant financial resources, and they are capable of, and should pay, the fair market 
value of the programming that is admittedly one of the primary services they provide. In the case 


352 


policy as reflected in must-carry rules and FCC regulations. 


NBC also supports whatever statutory changes, if any, that may be necessary to facilitate satellite 
carriers’ local retransmission of local signals, provided the carriers obtain all necessary consents 
from the local broadcaster. 


The continuation of the compulsory licensing scheme, and the policy of harmonizing sections 
111 and 119 does not warrant, however, the inclusion of the Internet and on-line services. The 
differences between computer and traditional communications media delivery of broadcast 


programming are so profound that compulsory licensing should remain unavailable for the 
Internet and other on-line services. 


Section 111: The Cable Compulsory License 
A. Retention of the License 


Prior to January 1, 1978, as a result of the Supreme Court’s decisions in Fortnightly' and 
Teleprompter,? cable systems were not liable under the Copyright Act for unauthorized 
retransmission of television broadcast programming. According to the Court’s construction of 
the 1909 Copyright Act, such retransmissions were not “performances.” The basis for these 
decisions was reversed by Congress in the 1976 Aci. No one denies that cable (or satellite) 
retransmissions are now public performances. In the 1976 Copyright Act, Congress chose not to 
for compulsory licensing. The basis for th's decision is clearly stated in the House Judiciary 
Committee report: 


In general, the Committee believes that cable systems are cornmercial 
enterprises whose basic retransmission operations are based on the 

carriage of copyrighted program material and that copyright royaities 
should be paid by cable operators to the creators of such programs. 

The Committee recognizes, however, that it would be impractical and unduly 
burdensome to require every cabic system to negotiate with every copyright 
owner whose work was retransmitted by a cable system. Accordingly, 

the Committee has determined to maintain the basic principle of the 

Senate bill to establish a compulsory copyright license for the retransmission 
of those over-the-air broadcast signals that a cab/e system is authorized to 


| Fortnightly Corp. v. United Artists Television, Inc., 382 U.S. 390 (1968). 


2 Teleprompter Corp. v. CBS, Inc., 415 U.S. 394 (1974). 
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cafry pursuant to the rules and regulations of the [ OC. 


At least three important principles are expressed in this passage. First, cable operators are 
commiercial users who should pay for retransmitting copyrighted programming. Second, a 
compulsory license rather than an exclusive right is appropriate due to the high transactional 
costs of clearing the necessary rights. Third, retransmission under a compulsory license must be 


NBC submits that these three principles should stil! guide us. Cable is now a mature, profitable 
industry. There is nc doubt that cable companies can and should pay fair market value for the 
works they retransmit and resell to consumers, and, as importantly, no policy reason for them not 
to pey fair market value. At the same time, with the volume of programming now available 
through cable companies, the number of clearances that would be required in the absence of 2 
compulsory license is exponentially larger than in 1976. Thus, the transactional difficulties that 
led to the license’s adoption in 1976 are still present. Finally, due to substantial revisions to the 
Communications Act in 1992 and 1996, the Supreme Court’s recent upholding of must-carry, to 
say nothing of FCC rule changes regarding syndicated exclusivity, distant signal importation, 
what constitutes a “network,” and programming ownership, the interplay between the copyright 
compulsory license and communications law and policy is also greater. 


The question, then, is how to incorporate changes in the communications industry within the 
framework of a copyright system that, conceptually is fairly sound. While commentators such as 
the Motion Picture Association of America take the position that the problem of clearances has 
been “overtaken by events, those events are not detailed,’ nor, more importantly, are alternative 
licensing systems described. As a copyright owner of programming retransmitted by cable 
companies, NBC favors exclusive rights over government interference with the marketplace. Yet, 
the absence of any present or foreseeable alternative to compulsory licensing justifies the 
continuation of section 111. Nor is a phase-out or repeal an improvement: what would we phase 


3 H.R. REP. NO. 94-1476, 94th Cong., 2d Sess. 89 (1976). See also NBC v. CRT, 848 F.2d 1289 
(D.C. Cir. 1988). 


4 See Written Statement of Fritz Attaway, RM 97-1, comment No. 35 at pp. 2, 10. 


5 MPAA does refer to an “abundance” of non-broadcast material (and thus not subject to section 
111) available in the marketplace. /d at 11. However, licensing of non-broadcasting and 
broadcast programming is quite different. Non-broadcast programming is typically licensed 
directly from the copyright owner. By contrast, broadcasters typically do not obtain 

in television programming. The very large number of copyrights aot owned by broadcasters 
would, in the absence of section 111, have to cleared by the cable company. It is these 
transaction costs that led to adoption of 111 and which support its continuance. 
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out or “transition” to? NBC thus believes that the section 111 compulsory license should be 
retained for the foreseeable future, with another review perhaps appropriate in five to ten years. 


B. Fair Market Value 


NBC’s support for the cable compulsory license does not mean, though, that improvemenis in 
section 111 are not desirable, particularly with respect to the rate structure. The curretit rate 
structure of section 111 should be replaced with one based on fair market value,® as is already the 
case with the section 119 license. One of the three fundamental principles underlying section 111 
is that cable operators are commercial users who should pay for their commercia! use of 
broadcast programming. In the twenty-one years since pessage of the 1976 Act, ite ability of 
cable operators to pay fair market value for the programming they retransmit and resell to 
consumers has been established beyond doubt. 


Given that section 111 is in no way premised on subsidizing cable, and that no rationale exists 
for subsidizing cable, there is no reason for not requiring cable to pay fair market value. While 
cable operators may argue fair market value would cause royalty payments to increase, such an 
argument would, if true, only prove that point: cable is currently enjoying a subsidy. By 
requiring cable to pay fair market value but retaining the compulsory license, consumers will 
continue to receive programming, whi! programming copyright owners will receive a fair return 
for the commercial exploitation of their works, thus enabling them to invest in the development 
of new works. 


One question that arises from a fair market value approach for section 111 royalties is whether 
payment for network programming should be made for retransmission of distant network signals. 
In those instances where such retransmission takes place, NBC believes that payment should be 
made. Regardless of whether television networks attempt to sell national advertising, the fact of 
the matter is that when cable retransmits a distant network signal, it is earning a profit from that 
retransmission. Given that cable profits from retransmitting distant copyrighted programming, 
there is no policy reason to deny network copyright owners a share from the sale of what is, after 


all, their programming.’ 
C. The Internet 


While NBC favors harmonization of the section 111 and 119 licenses to the greatest extent 
possible, it does not favor inclusion of substantially different services, specifically any future 


6 By fair market value, we refer to the definition given in the Satellite Home Viewer Act of 
1994, “the rate a willing buyer would pay a willing seller.” H.R. REP. NO. 103-703, 103d 
Cong., 2d Sess. 9 (1994). 


7 See also MPAA Comment, p. 5. 
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transmission of television programming via the Internet or other on-line services. Unlike cable, 
satellite, MMDS, and similar services,* the Internet and on-line services are not currently subject 
to regulation by the FCC for television broadcasi retransmissions. These computer forms of 
dissen:ination are not subject to must-carry, n«twork non-dup, syndex, sports black-outs, and a 
host of other regulations that make up the complex fabric of the current television 
communications industry. Moreover, geographic (including national) boundaries are meaningless 
for computer transmissions. Whenever, if ever, computers retransmit television broadcasts, such 
retransmissions must be accomplished outside the compulsory license system. ° 


Section 119: The Satellite Carrier Compulsory License 


With the introduction of direct broadcast service more than two years ago, the nature and size of 
satellite delivery of television broadcast programming has been dramatically altered. Millions of 
new subscribers have been added. Although satellite is not yet a mature industry, like cable, 
companies in the satellite broadcast industry are well funded, with significant financial resources, 
and are generating increasingly substantial profits. The transactional costs of obtaining copyright 
licenses favors a compulsory licensing scheme, but, as with cable broadcasters, the quid pro quo 
should be payment of fair market value for the programming that drives the continued expansion 
of the industry. 


A. Continuation of the license should depend on reform of white area restrictions 
and removal of caps on remedies for violation of those restrictions 


NBC strongly supports the comments of the NAB that continued existence of the compulsory 
license must depend on substantial, meaningful reform.'° The phenomenal growth of some 


8 With respect to open video systems offered by telephone companies, NBC agrees with the 
NAB that “[i]t is critical ... that there be no ‘generic’ compulsory license for the retransmission 
of broadcast stations,” but that open video systems “because of their local market-based structure 
and their being subject to the FCC’s must carry, syndicated exclusivity, sports exclusivity, and 
network non-duplication rules, will operate in a fashion so functionally similar to cable systems 
as to justify the applicability of the Section 111 compulsory license to them.” NAB Comment at 
p. 8. 


9 On this issue, NBC is in agreement with the comments made by the Office of the 
Commissioner of Baseball, Comment, pp. 8-11. 


10 Comments of the National Association of Broadcasters at 5-6, 24 ff. 
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satellite carriers is, NBC believes, attributable in large part to violations of these restrictions. For 
nine years, the networks and their affiliates have attempted to get the carriers to live up to their 
obligations, with little or no success. NBC has joined NAB and the broadcasting industry in their 
efforts to work with representatives of the satellite industry to develop a more effective 
procedure for enforcing section 119, and we are hopeful that these efforts will be fruitful. We 
believe that voluntary industry agreements to resolve these matters are preferable to government 
intervention. 


However, NBC strongly endorses NAB’s position that 119 should expire as scheduled on 
December 31, 1999 unless there is full compliance with the white area restrictions,'! and 
adequate remedies are provided. 


Specifically, NBC urges the following revisions. Section 119(a)(5) should be substantially 
repealed to eliminate any cap on damages. There are no limitations in section 111 on remedies if 
a cable operator violates the Copyright Act, and no basis in the nature or type of service provided 
by satellite carriers justifying special treatment. Moreover, given the widespread violations of the 
past nine years, from which satellite carriers have benefited handsomely, increased liability may 
be the only realistic way finally to obtain compliance with the unserved household restrictions. 
Absent these long-overdue amendments, satellite carriers will continue to believe that the 
benefits from violating the law outweigh the cost of compliance. 


B. The Grade B signal intensity standard is the only appropriate standard 


In its search for ways to circumvent the unserved household restriction, PrimeTime 24, in its 
comment, argues for replacement of the statutory, objective, Grade B signal intensity standard 
with a quality of picture approach.!2 NAB, in its Comment, has provided an exhaustive and 
excellent review of this issue.'? NBC agrees with NAB" and the Motion Picture Association of 
America,'5 both of whom oppose the quality of picture approach as arbitrary and subjective. In 
the 1994 extension, barely two years ago, Congress extensively reviewed use of the Grade B 
signal intensity measurement. Indeed, PrimeTime 24 and the Satellite Broadcasting & 
Communications Association of America embraced the transitional testing regime, which was 
based exclusively on Grade B signal intensity measurements. Not once during the two years of 
debates over extension of the Act did PrimeTime 24 or any other carrier argue for a picture 


11 NAB Comment, p. 44. 

12 PrimeTime 24, Comment, pp. 6-9. 
13 NAB Comment, p. 22ff. 

14 Jd, p. 19, 32-33. 


15 MPAA Comment, p. 15. 
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quality standard. Not once did PrimeTime 24 or any other carrier argue that the transitional 
testing regime should be based on anything other than Grade B. 


C. A Surcharge for served households should be rejected 


NBC does not believe that the problem of enforcing compliance with the “white area” restriction 
can be solved by permitting satellite carriers to pay a “surcharge” to local broadcasters for each 
ineligible subscriber. This proposal must be rejected, at least in the form of a compulsory license. 
The proposal would do nothing to preserve the audience share of local stations and therefore 
local stations’ ability to stay in business. Localism has been a cornerstone of our communications 
policy from the inception of broadcasting. The carriers’ proposal would undermine that 
important policy. 


D. Disparity in Rates Between Superstations and Network Stations 


When the Satellite Home Viewer Act was passed in 1988, carriage of superstations was in its 
heyday. Perhaps for this reason and also due, in part, to a statement in the 1976 House Judiciary 
Committee report that 25% of the programming on network stations was of non-network 
origin,'® the rates set in the 1988 Act were 3 cents per subscriber for network signals, and 12 
cents per subscriber for superstations, a four-to-one ratio. In 1992, an arbitration panel 
established under the Act a _justed the rates to 17.5 cents for superstations not subject to 
syndicated exclusivity, 14 cents for superstations subject to syndex, and 6 cents for network 
stations. The Panel also suggested that the relative viewing of network and non-network 
programming on network stations had changed in the intervening 16 years to closer to 50-50%.!” 
Oddly, even though these figures would suggest that the network rate should be at least half the 
superstation rate, or 8 cents, the Panel, while acknowledging the programming ratio, nevertheless 
set the network rate at 6 cents, basing this reduction on fear of a disruptive effect on carriers. 


The Panel’s decision was roundly criticized by the House Judiciary Committee report on the 
1994 extension bill, both on this issue as well as for tying satellite rates in general to the average 
cable cost.'* Specifically disagreeing that cable rates should provide a benchmark for satellite 
rates, and in order to avoid an artificial disparity between superstation and network rates, the 
1994 extension scrapped entirely the royalty approach of the 1988 Act and substituted a single 
criterion: fair market rate. 


16 H.R. REP. NO. 94-1476, 94th Cong., 2d Sess. 90 (1976). 


17 Report of the Arbitration Panel in the matter of Satellite Carrier Royalty Rate Adjustment 
Proceeding, CRT Docket No. 91-3-SCRA at p. 35 (March 2, 1992). 


18 H.R. REP. NO. 103-703, 103d Cong., 2d Sess. 9 (1994). 


Application of a fair market value standard requires not only that the disparity in rates between 
superstations and network stations be eliminated, but that it be reversed. There can be no doubt 
that network stations are more valuable -- to the satellite carrier and to its subscribers -- than any 
superstation. Network programming is the most popular and highest quality mix of programming 
available in the marketplace today. Despite the tremendous increase in competition from cable 
networks over the last several years, broadcast network programming continues to generate the 
highest ratings of any source of television programming. Much of the entertainment 
programming offered by the networks is “first run” original programming, not previously seen by 
the viewing audience. In contrast, a large percentage of the entertainment programming offered 
by the superstations is re-runs of older network programming. As PrimeTime 24 has recently 
alleged in a federal complaint, “[t}he ability to carry network programming is crucial to the 
success of the direct-to-home satellite television industry.”!® 


E. Retransmission of Local Signals 


The possibility of retransmission by satellite carriers of local stations within their service area is 
a recent and very positive developmen. NBC recognizes that there is some uncertainty as to 
whether section 119 currently applies to such retransmissions. NBC would support any 
legisiative changes that may be necessary to provide satellite carriers with a compulsory license 
for local retransmissions, provided that such a license does not override the requirement that the 


19 See Complaint filed ty PrimeTime 24, PrimeTime 24 Joint Venture v. National Broadcasting 
Company, Inc., et al., U.S. District Court, Southern District of New York, Case No. 97 Civ. 
3951, at 431. 
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Conclusion 


Compulsory licensing is an efficient, effective system that does not require substantial change. 
With judicious amendments, the retransmission of television broadcast signals can be 
harmonized to create a marketplace that provides consumers a wide choice of programming, 
copyright owners a fair market return, and retransmitters the ability to deliver programming with 
a minimum of administrative headaches. These amendments are a rate structure for sections 111 
and 119 based entirely on fair market value, rigorous white area restriction enforcement in the 
case of satellite carriers, and application of communications rules and regulations to all 
retransmitters in as uniform a way as is possible. This would include, for example, a requirement 
that in the event satellite carriers are permitted to retransmit network stations within their local 
service area, the carriers must retransmit all local signals, as well as a form of syndicated 
exclusivity protection to the extent technically practicable. 


Respectfully submitted, 


Dum Z 

Diane Zipursky ~ 

Washington Counsel 

National Broadcasting Company, Inc. 
1299 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 


June 20 , 1997 
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FINKELSTEIN, THOMPSON & LOUGHRAN JUN 20 1997 
Tus Founper Gunnme RECEIVED 


1055 THOMAS JErreRson Street, N.W. © 
WasnincTon, D.C. 20007 


Te.ePHone: (202) 337-8000 
Facsimiie: (202) 337-8080 


June 20, 1997 


VIA HAND DELIVERY 


Nanette Petruzzelli, Esq. 

Acting General Counsel 

Office of the General Counsel 
Copyright Office 

James Madison Memorial Building 
Room LM-403 

First and Independence Avenue, S.E. 
Washington, D.C. 20540 


Re: Revision of the Cable and Satellite Carrier Compulsory Licenses; Public Meetings 
Docket No, 97-1 


Dear Ms. Petruzzelli: 


On behalf of the Canadian Claimants Group, enclosed please find an original and 20 copies 
of reply comments, entitled “Reply Comments of the Canadian Claimants Group,” in the above 


referenced proceeding. 
J 7 


Victor J. Cosentino 
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Comment Letter OF COPYRIGHT 
it U.S. COPYRIGHT OFFICE RECEIVED 
Library of Congress 
—— Washington, D.C. 
In the matter of the 
Revision of Cable and 
Satellite Carrier Compulsory Docket No. 97-1 
Licences; Public Meetings. 


REPLY COMMENTS OF THE CANADIAN CLAIMANTS GROUP 

The Canadian Claimants Group submits these reply comments in 
response to the Copyright Office's Notice, as revised, in the above 
captioned proceeding. 62 Fed. Reg. 13396 (March 20, 1997); 62 Fed. Reg. 
18655 (April 16, 1997); Memorandum from Nanette Petruzzelli, Acting 
General Counsel, Copyright Office to Interested Parties, dated June 13, 
1997. 

We have reviewed the initial comments filed by all other groups and 
reviewed the transcripts of the Public Meetings. These reply comments 
address issues surrounding proposals to modify the current cable 


compulsory licence and respond to questions about Canada's retransmission 


rights system that arose during the Public Meetings.’ 


The Copyright Office Should Recommend 
Adoptics of a Per Signal, Per Subscriber System 


Our goal in submitting comments in this public inquiry is to assist 
the Copyright Office in developing a retransmission rights system that is 
fairer and simpler for copyright owners, whose rights to enjoy the fruits of 
their labour must be held paramount to all other considerations. 

We support allowing copyright owners to collectively determine per 
signal royalty rates through negotiations with each other and with 
retransmitters (with government overview). Such a system is clearly 
superior to legislative mandates (even with periodic adjustments for 
inflation). 

Such a system would best approximate the operation of the closest 
relevant free-market for programming, the market for cable networks. The 
key difference between the per signal, per subscriber distant signal market 


and the cable network market would be that instead of a cable network 


' Included as an Appendix is an overview of the Canadian 
system entitled, “A Summary of the Canadian Retransmission Rights 
Regime.” 
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owner licensing the programming and then negotiating with cable operators 
to set a price for the network, the copyright owner groups would 
collectively negotiate with the cable industry to set the price for each signal 
type.” In other words, distant signals would be thought of as the functional 
equivalent of cable networks with the copyright owner groups coming 
together as partners to act as cable network owners. The partnerships 
would be comprised of the owner groups whose programming is actually 
carried by cach station type. 

The partnership metaphor is also useful for looking at the ultimate 
function of any compulsory licensing system, dividing the royalty pie 
among the copyright owner partners. The current scheme treats all 
copyright owner groups as partners in the entire compulsory licensing 
scheme and attempts to award shares from a giant royalty pic. As a small 
claimant whose claim is confined to specified programming on a small set 
of distant signals, we know from past history that this model is much too 
imprecise. A far more precise, and from our perspective, necessary, 
allocation methodology is to think of the claimant groups as a number of 


smaller partnerships. Each smaller partnership would be comprised of just 


' By signal types we mean network, independent, and 
noncommercial educational stations. Canadian stations could continue to 


be treated as independent stations or could be priced separately. 
3 


those claimant groups whose programming was shown on a particular 
signal type.’ Each partnership would then divide the royalty pie 
attributable to that signal type.‘ 

Changing the compulsory licence scheme to provide a more fair and 
for cable and satellite sysiem operators is an achievable goal. In our 
opening comments we provided a comprehensive discussion of the changes 
we recommend for achieving that goal. After reviewing the comments of 
other parties we remain firm in our belief that we have made a rational 
proposal and urge the Copyright Office to make similar recommendations 


to Congress. 


. Essentially it is an accounting issue. For example, 
of an enterprise, but do not provide any useful information about the 
performance of its various business sectors. If an employee's compensation 
is tied to the performance of a particular business sector, then that person's 
compensation can only be determined by separating the financial data for 
that sector from the consolidated financial data. Similarly, the only way to 
accurately determine a copyright owners group's fair share of royalties, is 
by first accounting for the royalties paid for the signals that carried the 
group's programs. This is a complex and time-consuming undertaking 
under the current compulsory licence, but could be accomplished quickly 
and simply under a per signal, per subscriber rate structure. 


In fact, where a substantial amount of royalties are 
attributable to a single station, such as a superstation, it would even be 
possible to limit the allocation to just the owner groups whose 
programming was broadcast by that station. 
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The Copyright Office Should Not Model its 
Recommendations on the Canadian Compulsory Licence System 


During the public meetings in this matter, questions arose regarding 
the Canadian compulsory licensing scheme. In response to those questions 
we have prepared and appended a detailed discussion of the Canadian 

The important facts of that regime can be summarized quickly. 


Canada's compulsory licence regime was created by amendment to the 
Canadian Copyright Act, R.S. 1985, c. C-42. The amendments established 
a regime for the compulsory licensing of retransmissions of both Canadian 
and foreign television stations that are carried on a distant basis by 
grants a retransmitter anywhere in Canada a compulsory licence to carry 
whatever distant television signals it chooses, subject to Canadian Radio 
and Telecommunications Commission regulatory approval and subject to 
the payment of the royalty fees established for such carriage. 

The Canadian compulsory licence uses a “tariff concept rather then 
statutorily established royalty rates. The tariffs, which are set by the 
Canadian Copyright Board based on the agreements or submissions of 


copyright owner collectives and retransmitters, establish the royalty fee 
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payable by the retransmitter directly to each of the collectives. Tariffs 
copyright owners. Tis is done separately in the U.S. Further, under the 
based on evidence of the “market value” of the programming at the time it 
was retransmitted. In contrast, the Canadian system determines the 
distribution of royalties prospectively, that is, years before the programs are 
retransmitted and before the royalties are paid. Payment of the tariff to 
each collective is the primary requisite for the compulsory licence. 

The collectives are organizations of copyright owners authorized to 
advocate a tariff and collect royalty fee payments from retransmitters on 
behalf of their members. In many respects, collectives serve the same 
function as American claimant groups, though the collectives are statutorily 
mandated. 

Canada's current tariffs were set by Canada's Copyright Board and 
are the result of three evidentiary hearings (covering the tariff years 1990- 
1991, 1992-1994, and 1995-1997) during which the Board heard evidence 
supporting tariff proposals from copyright owner collectives and objections 
from the retransmission industry. As implemented, the current tariff 
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affords a flat-rate, blanket licence* to retransmitters and then allocates the 
royalties arnong claimants by viewing data. The combined licence rates 


and allocations have been published in the Canada Gazette as tariffs. 


Like the American system, the framework and implementation of the 


Canadian sysiem is the result of many compromises that address the 
competing interests of copyright owners and retransmitters. Though the 
members of the Canadian Claimants Group are from Canada, we do not 
suggest that it be implemented in the U.S. 

allocation system would be acceptable in the U.S. and neither would 


improve the existing U.S. system. A blanket royalty is contrary to the 


’ The royalty rate established in the first proceeding (for the 
years 1990-1991) was 70 cents (Canadian) per subscriber for each large 
system carrying one or more distant signals. Under this flat rate 
retransmitters can carry a number of distant signals for the same rate as 
for the Arts & Entertainment cable network and reducing it to reflect the 
differences between that network and distant signals. That price, 15 cents 
(Canadian) per subscriber, was multiplied by the average number of distant 
signals carried by retransmitters (4.56) to arrive at the 70 cent rate (after 
rounding). In subsequent proceedings, the rate has stayed the same with 
the exception that the Board reduced the rate paid for large systems located 
in French-speaking communities to reflect the reduced number of distant 
signals those systems typically carry. 

. The Copyright Board allocated the resulting royalties among 
the copyright collectives using a method that relied primarily on viewing 
data weighted by a “subscriber reach” or “supply” factor. 
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American per subscriber, per signal system we support, and does not 
simplify the distribution process that is currently so expensive and so 
imprecise. And, after elmost two decades of experience in the U.S., it is 
Clear that most claimant groups do not endorse the use of viewing data as 
the basis for making an allocation. 

Finally, we do not believe the framework of the Canadian regime is 
inherently superior to the U.S. system. In particular, we do not endorse the 
direct transmittal of royalty cheques from cable and satellite systems to 
collectives. This would be a heavy administrative burden for most claimant 
groups, particularly the smaller ones who simply could not handle the 
receipt of thousands of separate royalty checks from cable, wireless cable, 
SMATV and satellite systems. It is important to remember that in Canada 
there are approximately 2,750 total retransmission systems, while the U.S. 
has over 13,000 cable systems alone. Statements of Royalties to Be Paid 
for the Retransmission of Distant Radio and Television Signals in 1992, 
1993 and 1994, (Re) (1993) 47 C.P.R. (3d) 327 (Cop. Bd.), reprinted in 


Copyright Board Reports (1996) at App. 2, table 6; Cable Data 
Corporation. Therefore, we recommend retaining the central collection of 


royalties by the Copyright Office or by some independent third party hired 


for the task. 
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Conclusion 


Having reviewed the comments and testimony of other parties, the 
Canadian Claimants Group sees no compelling reason to alter its original 
proposals. 

Specifically, we recommend: (1) not extending the compulsory 
licences to address new technologies unless those technologies are so 
similar to cable systems in nature as to be virtually indistinguishable in 


their effects on copyright owners, and (2) modifying the laws governing the 


existing licences to reduce the complexity and increase the fairness of 


distributions and rate adjustments. 

Our recommendations for modifying the cable compulsory licence 
are: (a) eliminate the concepts of Distar* Signal Equivalents, the sliding 
scale for cable's basic fund, and the 3.75% rate and replace it all with per 
signal, per subscriber rates similar to the rate system used in the satellite 
licence; (b) make the cable licence rates the same as the satellite licence 
rates and establish a joint satellite/cable rate adjustment proceeding; (c) 
eliminate the artificial distinctions between Form 1, Form 2, and Form 3 
systems and make all systems pay the same rates for the signals on a per 
signal, per subscriber basis; and (d) eliminate the various exceptions from 


royalty payments due to reliance on outdated FCC rules or waivers. 


Respectfully Submitted, 


Vu ott Fate 


Janice de Freitas 

250 Lanark Ave 

P.O. Box 3220, Station C 
Ottawa, Ontario 

K1Y 1E4 

Telephone: 613-724-5703 
Fax: 613-724-5705 
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Exhibit A Canadian Broadcasting 
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A SUMMARY 
OF THE 


CANADIAN RETRANSMISSION RIGHTS REGIME 


June 20, 1997 


In 1988, Canada introduced a new copyright—the retransmission right. This right is the 
comerstone of Canada's copyright compulsory licence scheme for retransmission of distant 
television and radio signals by cable and satellite systems. This document provides a brief 
overview of the retransmission right and Canada's compulsory licence regime. Where 
appropriate, distinctiois are drawn between the Canadian system and that used in the United 


States.’ 


. Differences between the American and Canadian retransmission industries, as 
well as differences between the two compulsory licence regimes, are discussed in detail in the 
first two retransmission royalty decisions of Canada's Copyright Board. See Statements of 
Royalties to Be Paid for the Retransmission of Distant Radio and Television Signals in 1990 and 
1991 (Re) (1990) 32 C.P.R. (3d) 97 (Cop. Bd.), reprinted in Copyright Board Reports (1996) 
("1990-1991 Decision"), Statements of Royalties to Be Paid for the Retransmission of Distant 
Radio and Television Signals in 1992, 1993 and 1994, (Re) (1993) 47 C.P.R. (3d) 327 (Cop. 
Bd.), reprinted in Copyright Board Reports (1996) ("1992-1994 Decision”). 
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INTRODUCTION 


The retransmission right under Canadian copyright law was established by amendment to 
the Canadian Copyright Act, R.S. 1985, c. C—42, (“the Act”).? This amendment was required to 
implement trade agreements between Canada and the United States. The retransmission right 
and related legislation became law when the Canada-United States Free Trade Agreement 
Implementation Act, S.C. 1988 C.65, became effective on February 13, 1989. 

In brief, the Act establishes a compulsory licence regime to deal with the retransmission 
of both Canadian and foreign television stations that are carried on a distant basis by Canadian 
cable, satellite and other retransmission systems. This regime grants a retransmitter (e.g., a cable 
system Operator) anywhere in Canada a compulsory licence to carry whatever distant television 
Signals it chooses, subject to Canadian Radio and Telecommunications Commission (“CRTC”) 
regulatory approval and subject to the payment of the royalty fees established for such carriage. 

The Canadian compulsory licence uses a “tariff,” a term that embodies both the total 
amount of the royalty paid by the retransmitter and the royalty's allocation among the copyright 
owners. The tariff establishes the royalty fee payable by the retransmitter directly to the 
collectives representing the copyright owners. Payment of the tariff is the primary requisite for 
the compulsory licence. The collectives are organizations of copyright owners that are 
authorized to advocate a tariff and collect royalty fee payments from retransmitters on behalf of 


their members. 


’ Canada's copyright law was amended recently by Bill C-32, assented to April 25, 
1997. This document does not address that bill's amendments to the retransmission regime. 
However, those amendments do not change the basic structure or effect of the Canadian 
retransmission regime as discussed herein. | 
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The Act also created a tribunal called the Copyright Board (“the Board”) to oversee the 
collective administration of copyright, including arbitrating the amount and distribution of 
retransmission royalties to collectives. Since the introduction of the retransmission regime there 
have been two tariff proceedings before the Board as well as an abridged hearing with respect to 
the broadcasters' compilation claim. In March 1997, new tariff proposals for 1988 were filed, 
but it is not certain that a hearing will be held. 

The Canadian compulscry licensing regime, as created by the Canadian legislature and 
implemented by the Copyright Board and the collectives, has the following main features: 


(1) recognition of a retransmission right originally vested in the authors of film, 
television and radio works; 


(2) definition of local and distant signals; 
(3) establishment of procedures for determining the tariffs; 


(4) inistration of the retransmission rights regime by a permanent Copyright 
Board; 


(5S) formation of collectives to represent program producer interests; 


(6) certification of tariffs by the Board (royalty payment amounts and allocations 
proposed by collectives and set by the Board); 


(7) payment of the tariffed amounts by cable operators and other retransmitters 
directly to collectives; 


(8) redistribution of funds by collectives to the producers they represent, according to 
their own private formulas; 


It is worth noting that the American compulsory licence scheme served as an important, 


but not exclusive, model for the Canadian regime. Nevertheless, the Canadian regime's basic 


design differs from the American scheme in several respects: 
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(i) The Canadian regime mandates the organization of collectives to represent 
copyright owners in the setting of royalty rates and in the collection and ultimate 
distribution of the royalties; 

(ii) | The Canadian royalty rate is established by the copyright owners through their 
proposed tariffs and their negotiations with retransmitters and/or the hearings 
before the Board, not through legislation; 


(iii) | The royalty rate and its allocation among the collectives is determined in one 
bined ie 


(iv) The royalties are paid by the retransmitters directly to the collectives and are not 
collected or held by any government agency; 


(v) | One compulsory licence regime covers the retransmissions of distant radio and 
television signals by any retransmission mechanism, including cable and satellite 
systems; and 


(vi) Regulation of the retransmission rights regime is carried out by the Copyright 
Board, an agency of Canada's federal government. 


The remainder of this document discusses the main features of the Canadian 


retransmission rights regime in detail. 


DISCUSSION 

1. _ Retransmission rights 

The retransmission right is described in the Act as the copyright owner's exclusive right, 
“in the case of any literary, dramatic, musical or artistic work, to communicate the work to the 
public by telecommunication.” Copyright Act § 3(1Xf ). In turn, ‘celecommunication’ is 
defined as “any transmission of signs, signals, writings, images or sounds or intelligence of any 
nature, by wire, radio, visual, optical or other electromagnetic system.” Copyright Act § 2. 
Telecommunications encompasses the first transmission as well as subsequent retransmissions. 
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The Board has found that in the absence of an express assignment of the retransmission right, it 
is retained by the original copyright owners. 1990-1991 Decision at 61-62. 

The compulsory licence itself arises from section 28.01 of the Act which exempts from 
copyright infringement retransmissions of local signals and distant signals. The copyright owner 
has no authority to prevent retransmission so long as the retransmitter pays the appropriate 
royalty fees. Passive carriers (i.e., those who retransmit a signal to a retransmitter) are excepted 
from copyright liability. Copyright Act § 3 (1.5). 

2. Definition of Local and Distant Signals 

Retransmission royalties are to be paid by Canadian cable companies for the carriage of 
distant radio and television signals. By regulation, a television signal is considered “distant” if it 
is not local. In practise, this means that if any part of the service area of a cable company is 
more than 32 kilometers (about 19 miles) from the B contour of a television station's signal then 
the station is “distant” to that cable company for the purposes of retransmission rights. Local 


Signal and Distant Signal Regulations, SOR/89-254 (Canada Gazette, Part II, Vol. 123, page 


2579). 

3. Tariff Procedures 

Sections 70.61 to 70.67 of the Act set out procedures to be followed by the collectives 
(called “cx ilecting bodies” in the Act) and by the Board for establishing the retransmission 
tariffs. 

In brief, those sections require collectives tc file a statement of royalties (often called 


tariffs) for the year or years at issue. Those statements are then published in the Canada Gazette 


(similar to the Federal Register published in the U.S.). The Board then considers the statemunts, 


any filed objections, and any replies filed by the collectives. Typically, objections are filed by 
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retransmitters such as cable and satellite systems through their trade organizations. The 
consideration process involves review of the paper pleadings as well as witness testimony and 
exhibits presented in hearings. 

Upon conclusion of its consideration, the Board will fix the amount of royalties paid by 
retransmitters and the allocation of those royalties among the collectives. These final tariffs are 


then published in the Canada Gazette and are applicable for the tariff years under consideration. 


The result of this procedure is that the Canadian system determines the distribution of 
royalties prospectively, that is, years before the programs are retransmitted and before the 
royalties are paid. In contrast, under the American system the distributions are done after the 
royalties are collected, based on evidence of the “market value” of the programming at the time it 

4. Copyright Board 

The Copyright Board is an agency of Canada's feder.i Government established by the 
Act to perform various regulatory functions in relation to different copyright interests including 
the retransmission right fei distant radio and television signals. Other duties of the Board 
include approval of tariffs to music performing rights. 

The Board's powers and administration are established by sections 66-66.9 of the Act 
The Board consists of a maximum of five members who are appo''..<d for terms up to five years, 
with the potential for re-appointment of a2 additional term. The Chairman must be a sitting or 
retired judge. The Board's powers include “al! such powers, rights nd privileges as are vested in 
a superior court of record.” Copyright Act § 66.7(1). Its orders may be enforced in the same 


manner as a court decision. The Board is empowered to engage experts to provide technical 
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assistance. The Board reports annually to the Canadian Parliament and produces an Annual 
Report which is a public document. 

The Act provides for appellate review of the Board determinations. There are several 
different avenues for review. First, within 90 days after the Board has certified the statements of 
royalties and upon a timely filed application, the Governor in Council (the executive branch of 
Canada's federal government) may vary the amount of royalties to be paid but not their 
allocation among the collectives. Copyright Act § 70.67. Such an application was filed and 
rejected after the 1990-1991 proceeding. 1992-1994 Decision at 139. 

Further, the Board may vary its prior tariff determinations upon application if there has 
been a material change in circumstances. Copyright Act § 66.52 Such a variance was 
considered and granted during the 1995-1997 proceeding. 1995-1997 Decision at 26. 

The Board's decisions can also be challenged in Canada's court system. Both the 1990- 
1991 tariff decision and the 1992-1994 tariff decision were appealed before Canada's Federal 
Court of Appeal. Both challenges failed and the Board's tariffs were upheld. 1992-1994 
Decision at 139; 1995-1997 Decision at 3. 

5. Formation of Collectives 

The producer of a program owns the retransmission right to a program unless that right is 
assigned to another party in a relevant production, distribution or licensing agreement. The 
Canadian Act requires copyright owners to collect the royalties for retransmissions through 
collecting bodies, more commonly referred to as collectives.’ Only collectives, not individual 


copyright owners, may file tariffs with and appear in hearings before the Copyright Board. A 


’ The Act also establishes a variety of other copyright collectives, such as those that 
manage performance rights in musical works. 
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copyright owner who does not belong to a collective is limited in its remedies to seeking a share 


of royalties from a collective, designated by the Board, under the same terms as if that owner 


was a member of that collective. Copyright Act § 70.66. Thus, all copyright ownezs are limited 


to a share of the royalties received by the collectives under the tariff system. 


While representation through a collective is mandatory, the Act does not dictate the 
composition of collectives. Program rights holders, including foreign and Canadian television 
broadcasters, independent producers, sports organizations and music rights holders have thus 
organized themselves into copyright collectives to represent their interests. A list of the 


collectives currently representing copyright owners follows: 


Border Broadcaster Collective (BBC) represents works owned by U.S. 


Canadian Broadcasters’ Rights Agency Inc. (CBRA) (formerly the 
CBRRA) represents works owned by Canadian private radio and 


Canadian Copyright Collective (CCC) represents works owned by U.S. 
independent motion picture and television producers, except for 
programming carried on PBS. 


Canadian Retransmission Collective (CRC) represents works owned by 


Canadian and foreign (non-U.S.) independent motion picture and 


Canadian Retransmission Rights Association (CRRA) represents 
works owned by Canadian Broadcasting Corporation (“CBC”) / Société 
Radio-Canada (“SRC”) (owned and operated), Radio Quebec, ABC, CBS 
and NBC. 


FWS Joint Sports Claimants Inc. (FWS) represents works owned by 
NHL, NFL, CFL and NBA. 


Major League Baseball (MLB) represents works owned by Major 
League Baseball. 
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7 Society of Authors, Composers, and Music Publishers of Canada 
(SOCAN) represents works owned by Canadian composers, lyricists and 
music publishers. (In the 1990-1991 proceeding, copyright owners in this 
collective were represented by the Composers, Authors and Publishers 
Association of Canada, Ltd. (CAPAC) and the Performing Rights 
Organization of Canada Limited (PROCAN).) 


The retransmission industry has bern represented before the Board by the Canadian 
Cable Television Association (“CCTA”) and the Canadian Satellite Communications Inc. 
(“CANCOM”) as well as Regional Cablesystems, Inc. 

6. Certification o? Tariffs by Copyright Board 

The process of establishing the tariffs begins with the filing of proposals by the 
collectives. These proposals suggest a total retransmission royalty rate and an allocation of 
payments to the various collectives. This procedure differs from the American regime where the 
royalty rate is set by Congress and adjusted in rate adjustment proceedings and where the royalty 
distribution is determined by negotiation among the claimant groups or a separate proceeding 
before Copyright Arbitration Royalty Panels. 

The two parts of the tariff certification process (royalty rate setting and allocation) are 
discussed separately: 

a) Royalty Rate Setting 

The first tariff proceeding began in June of 1989 with the filing of fourteen statements of 
proposed royalties by the participating collectives. After reviewing these proposals and 
objections and hearing over 50 days of oral testimony, the Board issued its first decision setting 
out the royalties payable by retransmitters for 1990-1991. 


The Board began by establishing its basic decisional criteria. The Board stated that the 


tariff should: 
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(i) be fair and equitable; 
(ii) reflect Canadian circumstances; 


(iii) be ome that equally compensates copyright owners and results in the least possible 
disruption to the cable services available to subscribers; 


(iv) be based on a set of statistics for a set year; 


{v) reflect the actual retransmission of programs and recognize that some programs 
may be more valuable than others; 


(vi) be simple to administer, transparent and comprehensible. 
1990-1991 Decision at 19. 

The Board also stated that a fair and equitable tariff should impose a royalty consonant 
with the benefits cable companies receive from the use of signals and that copyright owners 
should be paid no less than the value of the harm caused to them by the use of their works. Jd. at 
20. 

With this framework in mind, the Board considered the tariff proposals filed by the 
collectives. All the collectives filed statements for works carried on distant television signals 
and three also filed for works carried on distant radio signals.‘ The tariff proposals varied 
considerably from cach other and from the rate mechanism finally adopted by the Board for 


1990-1991. Essentially, the proposals fell into two classes: (1) comprehensive proposals that 


’ Radio retransmission tariffs use the same regulatory scheme as television 
retransmission tariffs. The Board's discussions of those radio tariffs are, however, quite limited 
because the Board has simply approved the terms of agreements reached between the collec ves 
and retransmitters. 1990-1991 Decision at 63; 1992-1994 Decision at 206; Statemen: of 
Royalties to Be Collected for the Retransmission of Distant Radio and Television Signa's in 
1995, 1996 and 1997 (and Variance to 1994 Tariff), Copyright Board, Retransmission 1995- 
1997 and No. 1991-10 (Variance) (June 28, 1996) ( ‘7995-1997 Decision”) at 24. 
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ettneaned ofl exgyutgs owns ent a5 eign, and (2) more limited proposais that addressed 
silir tin tiinniliindndintactiditilinciitestian, 

Among the first type, for example, the “CCC proposed that each transmitter pay 
25¢[Canadian] per month per subscriber for each of the first six distant signal values (DSVs) 


carried ang 6259) Coppdian] for each additional one. A distant signal duplicating the network 


—-- = 


carried on another local or distant signal would attract only half the lisbllity otherwiee attached 
to it.” Id. at 14. 

The CRC and CBRA proposed a system using DSVs but using a per signal fee that 
started at 35¢ (Canadian) per subscriber for the first DSV, 32¢ (Canadian) for the second, 24¢ 
(Canadian), 10¢ (Canadian), and S¢ (Canadian) for the third through fifth, respectively. CRC 
then assigned DSVs ranging from a theoretical maximum of 1.0 for stations broadcasting 18 or 
more hours a day with no programming simulcast with another station in any market, to 0.5 for 
those with TVA network and CBC/SRC stations which duplicated much of the programming 
transmitted on other local or distant stations of the same network. ABC was assigned a DSV of 
0.7 while CBS and NBC were assigned DSV's of 0.8. 1990-1991 Decision at 15. 

The CRRA proposed royalties based on a percentage of a retransmitter's revenue from 
basic service, using a sliding scale starting at 2.0% for the first signal and declining to 0.1% for 
the sixth and subsequent signals. Jd. at 16. CCC, CRC, CBRA, and CRRA all asked for a share 
of the total fees their proposals would generate. 

In contrast, six collectives offered more limited proposals that did not address all 
retransmissions or all collectives. These proposals centered on flat, per subscriber, per month 
fees for only signals which carried the proposing collective's works. The money generated by 
each proposal would only be paid to the proposing collective. For example, BBC proposed that 
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each retransmitter pay 4¢ (Canadian) per month per subscriber for each distant signal on which 
BBC works were carried. 1990-1991 Decision at 16. BBC would then receive the entire 
royalty amount so generated. The Board rejected these latter proposals and worked on 
developing an overall approach. Id. at 40. 

In arriving at its overall royalty formula in the face of these disparate and conflicting 
proposals, the Board concluded that the royalty amount for distant signals could be determined 
best by drawing comparisons with prices paid by cable operators for “comparable” pay or 
specialty services. Id. at 32. As its starting point, the Board chose the wholesale price for the 
Arts & Entertainment service (then 25¢ (Canadian) per subscriber per month). This price was 
discounted tc take into account several differences between the Arts & Entertainment service 
and distant signals in Canada (the most important being the simulcasting and duplication of 
programming on distant signals). The Board held that an average royalty of 15¢ (Canadian) per 
distant signal would be reasonable. Jd. at 32. Coupling this rate with its finding that the average 
Canadian subscriber received 4.56 distant signals, id. at 10, the Board set the monthly 
retranamiter liability at a flat 70¢ (Canadian) per subscriber for lange systems carrying one or 
more distant signals. Jd. at 37. 

Thus, the Board created a blanket licence for the retransmission of distant signals. This 
per subscriber per month rate was identical regardless of whether an individual cable company 
carried one or a multitude of distant television signals. By doing this, the Board established that 


the retransmission royalties would vary only with the number of subscribers in a cable system 
and not with the number of television signals it carries. 
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In recognition of its statutory obligation under sections 67.2(1.1) and 70.64 of the Act, 
the Board also ensured a preferential royalty rate for small cable transmission systems. This rate 
was set at $100 (Canadian) per year for small systems. At the time, a small system was 
determined to be a system that retransmits a signal to no more than 1000 premises in the same 
community. Definition of Small Retransmission System Regulations, SOR/89-255 (Canada 
Gazette, Part II, Vol. 123, page 2588).° 

For systems of 1001 to 6000 subscribers, the Board established a graduated royalty scale. 
The rate for systems with 1001-1500 subscribers is 20¢ (Canadian) per subscriber per month. 
1990-1991 Decision at 38. This rate increases by S¢ (Canadian) for each additional 500 
subscribers until it reaches the full, large system rate of 70¢ (Canadian) per subscriber per month 
for systems with 6001 or more subscribers. Jd. at 38. 

It was anticipated that this royalty structure would have generated a total royalty payable 
of approximately $50.93 million (Canadian) in 1989. The Board felt that the cable industry 
would be able to absorb rates set at this level.° 

In January 1993, the Board issued its second decision concerning retransmission royalties 


and set tariffs for the 1992, 1993 and 1994 calendar years. This decision was made in light of 


. The regulation has been revised to define a small cable system as one with no 
more than 2000 premises in the same area. Definition of Small Retransmission System 


Regulations, amendment, SOR/94-754 (Canada Gazette, Part II, Vol. 128, page 4091) (Dec. 6, 
1994). 


. During the first tariff proceeding, one factor considered by the Board in setting 
the royalty rate was the retransmission industry's ability to pay. 1990-1991 Decision at 43. At 
the time of that decision, it was unclear whether Canadian retransmitters would be allowed to 
pass the tariff on to consumers. Subsequent CRTC rulings prohibit cable systems and other 
retransmitters from passing the royalty cost on to subscribers. Public Notice, CRTC 1990-53 


(May 15, 1990). 
13 
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the certain criteria established by the Cabinet, pursuant to section 70.63(4) of the Act, that the 
Board was statutorily required to consider. Those criteria were: 


(a) royalties paid for the retransmission of distant signals in the 
United States under the retransmission regimes in the 
Unites States; 


(>) the effects on the retransmission of distant signals in 
Canada of the application of the Broadcasting Act and 
regulations made thereunder; and 


(c) royalties and related terms and conditions stipulated in 
written agreements in respect of royalties for the 
retransmission of distant signals in Canada that have been 
that are submitted to the Board in their entirety. 


Retransmission Royalty Criteria Regulations, SOR/91-690 (Nov. 28, 1991). 

After considering the new criteria, as well as the other evidence presented, the Board 
decided that the basic 70¢ (Canadian) rate established in 1990 continued to be appropriate, fair 
and reasonable. 1992-1994 Decision at 167-168. It did, however, grant a 50% discount to 


cable systems serving more than 1000 subscribers in a community with a French-speaking 
majority. Id. at 192. The Board justified this discount on the basis that far fewer distant signals 


are carried and viewed in Quebec and other francophone markets than in the rest of Canada. Id. 
at 176-182. The Board estimated that approximately $42 million (Canadian) per year would be 
paid by Canadian retransmitters. Id. at 187. 

In March 1994, the collectives filed their respective tariffs with respect to the 1995, 1996 


and 1997 calendar years. Ultimately, a settiement was reached as to the royalty rates between 
the collectives and the CCTA representing the cable industry. The agreement basically froze the 
retransmission royalty rates payable by cable operators for those three years at the 1992-1994 


14 


385 


levels. The agreement left open the question of compensation for a compilation interest in the 
broadcast day as claimed by the three collectives representing broadcasters. 1995-1997 
Decision at 3. 

b) Allocation of Royalty Payments among Collectives 

Included with the collectives’ royalty rate proposals were proposals to allocate those 
athena The Board focused on two proposed allocation methods, the 
“supply” approach and the viewing approach. 

CRC, CBRA, BBC and CRRA offered methods for allocating the total royalties among 
the collectives using a supply approach. This method basically used the amount of programming 
each collective provided to retransmitters weighted by each program's “subscriber reach’ (ie., 
the number of households to which the program was available). 1990-1991 Decision at 53. 

CCC offered an alternative using viewing data, asserting “that the share of the royalty 
that each collective receives should be proportional to the share of viewing of programs on 
distant signals that its members’ programs capture.” 1990-1991 Decision at 55. Viewing data 
was supplied by the Bureau of Broadcast Measurement which surveyed viewing across Canada 
during a three week sweeps period in November 1988. Jd. CCC further refined its viewing data 
by weighting it with subscriber reach (supply) according to signal type (U.S. commercial, PBS 
and Canadian). Id. 

While acknowledging the shortcomings of the viewing approach, id. at 59, the Board 
accepted a viewing survey approach adjusted by a supply factor relating to carriage of programs 
on American and Canadian stations. Jd. at 59-62. The Board saw no reason to distinguish 


between U.S. commercial and non-commercial signals as proposed by CCC, but did believe that 
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such a distinction was necessary between Canadian and U.S. programming. /d. at 60. The 


Board explained: 


Viewing statistics do not reflect all the value of programs carried on Canadian 
signals since, for good or ill, Canadian society demands a certain minimum of 
Canadian programming. By keeping Canadian signals in a separate category, ary 
program carried on them receives a higher weighting than its absolute viewing 
share would have generated. 


After these and other adjustments were made, the following allocation resulted:’ 


BBC 2.94 $1,497,423 
CBRA 5.82 2,959,194 
coc $7.16 29,077,518 
cRC 12.82 6,524,488 
CRRA 11.67 5,984,600 
FWS 281 1,380,278 
MLB 3.48 1,088,469 
Bre 3.30 672,313 
Totale 100.00 | $50,932,770 _| 


In the 1992-1994 proceeding, the Board maintained the allocation methodology it 


established in the 1990 decision, based on supply adjusted viewing." 1992-1994 Decision at 


. The Board determined that music was an integral part of all programs and, 
therefore, allocated a royalty share “off the top” of the total royalty pool to the music collectives. 
1990-1991 Decision at 59-62. 


. In this proceeding, viewing data was presented for spring and summer sweeps 
periods as well as the fall sweeps period. 
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203. The Board did, however, make some adjustments to the amounts payable to the respective 
collectives. The differences between the 1992-1994 allocations and the 1990-1991 allocations, 
set out below, reflect changes in the actual numerical factors to which the Board's methodology 
is applied (e.g., the overall number of distant signals carried, the relative supply of U.S. and 


Canadian distant signals, the programs carried and the viewership of such programs). 


With respect to the 1995, 1996 and 1997 calendar years, the proposed allocations were 
the same as those proposed in 1992-1994, with the exception that collectives representing 
broadcasters asked for an increased share to account for the new compilation right. 
Subsequently, a settlement was reached among all parties on all issues except the validity of the 
compilation claim and its value, if any. 1995-1997 Decision at 3-4. 


Prior to this latest proceeding, the Board had rejected the broadcasters' compilation 


Claim. In 1994, however, amendments to the Act pursuant to the North American Free Trade 


Agreement (*NAFTA") recognized compilation as copyrightable in Canada (by including the 
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term in the definition of the four categories of copyrightable works under the act (artistic, 
dramatic, literary and musical). Copyright Act § 2; 1995-1997 Decision at 4. The Board, 
acknowledging that the broadcasters’ compilations of shows (i.e., their schedules) were 
copyrightable, then determined that those schedules had value under the Canadian regime and 


used a formula to determine how much of the schedule was “viewed.” The Board found that 


subscribers viewed 0.67% of the distant signal compilations made available to them and awarded 
broadcasters this fraction of the royalties for compilations. 1995-1997 Decision at 10-12. 

In passing, the Board noted that before the passage of NAFTA, the American Copyright 
Royalty Tribunal (“CRT”) had considered and rejected compilation claims. The CRT reached 
its decisions with the understanding that Congress did not intend for broadcasters to receive 
compensation for compilation and also had held that it had no evidence showing any value in 
compilations. 1995-1997 Decision ai 9. 


The Board's final allocations are shown below: 


BBC 2.64 2.90 2.94 
CBRA 6.03 5.72 5.82 
ccc 56.66 59.63 57.16 
Cac 11.92 1351 12.82 
CRRA 16.15 11.18 11.67 
Fws 1.46 1.92 281 
MLB 1.59 1.59 3.48 
SOCAN 3.55 3.55 3.30 


— 
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7. Cable Operators anc) Other Retransmitters Pay Tariffs Directiy to 
Collectives 


Once tariffs are set by the Board, they are published in the Canada Gazette. Cable 
Operators and other retransmitters then have an obligation to calculate the total royalties they 
owe and pay the percentege determined by the Board directly to each collective. Each month 
large retransmission system operators directly pay each collective the royalties it is due under 
current tariff and file with that collective a form detailing its signa! carriage and its subscriber 
information. Small systems do this on an annual basis. Neither royalties nor forms are sent to 
any Canadian government agency. 

Thus, for example, in 1993, a cable system in a non—French speaking community with 
10,000 subscribers would be required to pay 70¢ (Canadian) for each subscriber per month or 


$7,000 (Canadian) per month. Once a month, the cable operator would complete the tariff form 


and send it along with the appropriate percentage of the total royalty payment to each collective. 


Using the 1993 tariffs, the CRC, for example, would receive 13.51% of the total or $945.70 
(Canadian) each month. Had the cable system in the example qualified as a small system under 
the regulations, its total annual royalty obligation would have been $100 and its annual payment 
to CRC would have been $13.51 (Canadian). 

8. § Collectives Redistribute Funds to The Producers They Represent 

Each collective tracks the payments due its members from cable systems and other 
retransmitters. The collectives then allocate the total royalties received among the owners they 


the methods may vary among the collectives. 
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CONCLUSION 

In conclusion, the Canadian Copyright Act establishes a framework in which: (1) tariffs 
(royalty amounts and allocations among copyright owners) are proposed by collectives 
representing similarly situated copyright owners; (2) the tariffs are set by the Copyright Board 
after a hearing to consider the proposals, objections and other evidence; (3) the tariffs are paid 
directly by retransmitters to the collectives; and (4) the collectives redistribute the royalties to 
the royalties are to be distributed among the copyright owners, other than to permit the 
collectives to represent the individual owners in the various tariff proceedings. Unlik- the 
American scheme, however, the Canadian Copyright Act a!so does not establish the actual 
formulas for calculating the royalty amounts, but rather leaves that to the Board and the parties. 

The Canadian retransmission regime has an inherent flexibility in that the tariff is not 
fixed by legislation or regulation. While the tariff has remained substantially the same since the 
first hearing, it could change if the collectives decided to file different tariffs in the future. The 
advent of Direct-To-—Home (‘direct broadcast satellite) services in Canada, for example, may 
result in alteration to the tariffs. ‘Tie flexibility cf the tariff system allows for changes to the 


structure and/or the rate of tariffs without intervention by the government. 
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Before the 
LIBRARY OF CONGRESS, COPYRIGHT OFFICE 


Washington, D.C. 20540 
In the Matter of ) 
) 
Revision of the ) Docket No. 97-1 
of the Cable and Satellite Carrier ) 
Compulsory Licenses ) 
REPLY COMMENTS OF DIRECTV, INC, 


DIRECTV, Inc. (“DIRECTV”) respectfully submits the following reply 
comments in connection with the renewal of and revisions to the compulsory copyright license 
for satellite carriers, created by Congress in the Satellite Home Viewer Act of 1988, renewed in 
1994, and codified at 17 U.S.C. § 119 (“Section 119”).' In responding to selected issues raised 
in the initial comment round in this proceeding, as well as to oral testimony submitted to the 
Copyright Office in the public meetings on the revision of the cable and satellite carrier 
compulsory licenses held on May 6-8, 1997, DIRECTV below reiterates the need for revision 


and permanent extension of the Section 119 satellite carrier compulsory license. 


, See Revision of the Cable and Satellite Carrier Compulsory Licenses, Notice of Public Meetings 
and Request for Comments, 62 Fed. Reg. 13,396 (Mar. 20, 1997) (“Notice”). 
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L THE SATELLITE CARRIER COMPULSORY COPYRIGHT LICENSE 
REMAINS NECESSARY, SHOULD REMAIN SEPARATE, AND SHOULD 
BE PERMANENTLY EXTENDED 
The record created in this proceeding generally supports the continuing need for a 
satellite carrier compulsory license. The license should be permanently extended, and should 
remain separate and distinct from other compulsory licerses, due to the unique nature of satellite 


delivery. 
A. Need For License 


The compulsory license was developed to address an important problem 
confronted initially by the cable industry in 1976, and now by nascent multichannel video 
programming distributors (“MVPDs”) such as DBS: these providers are not in a position to bear 
the tremendous cost and administrative burden involved in clearing the rights to every one of the 
tens of thousands of programs carried on retransmitted signals. Those parties that glibly 
advocate the elimination of satellite carrier compulsory licensing in favor of “free marketplace 
negotiations™ simply fail to acknowledge the fact that there is no clearinghouse in the market to 
facilitate private transactions. Indeed, the continuing existence of the Section 111 compulsory 


license for cable operators, with no sunset provision or other time restriction, stands as an 


. Testimony of Ross J. Charap on Behalf of the American Society of Composers, Authors and 
Publishers before the United States Copyright Office May 6-9, 1997 (April 28, 1997), at 4; see 
Statement of Marvin L. Berenson on Behalf of Broadcast Music, Inc. (April 28, 1997), at 11; 
Written Statement of Fritz Attaway on Behalf of Motion Picture Association of America, Inc. 
(April 28, 1997), at 10. Significantly, other representative associations of copyright holders do 
not dispute the existence of compelling circumstances to justify continued existence of the 


satellite carrier license. See Comments of the Recording Industry Association of America (April 


28, 1997) (opposing only the extension of compulsory licensing to new means of digita! 
retransmission of over-the-air broadcasts, such as Internet retransmissions). 
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implicit recognition that no suitable alternative licensing mechanism exists or has been proposed 
to alleviate copyright clearance burdens while also accommodating the underlying rights of 


copyright holders. 


While DIRECTV acknowiedges that compulsory licensing is a mechanism that 
should be used sparingly in addressing copyright clearance, this does not mean that the satellite 
carrier coinpulsory license is contrary to public policy, or that it should be eliminated. To the 
contrary, the licenses themselves embody successful demonstrations to Congress that 
marketplace licensing mechanisms will not promote the purposes of the Copyright Act. As the 
Supreme Court observed in connection with the Section 111 compulsory license, “Compulsory 
licensing not only protects the commercial value of copyrighted works but also enhances the 
ability of cable systems to retransmit such programs carried on distant signals, thereby allowing 
the public to benefit by the wider dissemination of works carried on television broadcast 
signals.”” The same is true of the satellite carrier license under Section 119.‘ The circumstances 
that justified the enactment of the cable compulsory license in 1976 and the satellite compulsory 
license in 1988 stiil obtain today. Consequently, retention of the satellite carrier compulsory 


license is entirely appropriate.” 


. Capital Cities Corp. v. Crisp, 467 U.S. 691, 709 (1984) (citations omitted). 


. As SBCA points out, “the current licensing regimes have ensured that copyright owners receive 
the compensation to which they are entitled, and that the public enjoys wide dissemination of 
copyrighted works.” SBCA Comments at 6. SBCA notes that royalty collections under the 
satellite carrier license amounted to approximately $ 29 million in 1996. Id. 

: See, e.g., Comments of Primestar Partners, L.P. (April 25, 1997), at 2; Written Statement of 
Testimony of the Public Broadcasting Service (April 25, 1997), at 12. Comments of the Satellite 
Broadcasting and Communications Association of America (April 25, 1997), at 5. 
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B. Permanent Extension of Section 119 


DIRECTV also urges the Copyright Office to recommend that the satellite carrier 
compulsory license be revised to become a permanent addition to the copyright laws, as is the 
case with the Section 111 cable compulsory license. No party has offered a compelling reason 
why the two licenses should not be equivalent in duration. The Section 119 license should not be 
subjected to repeated sunsets and renewals that create unnecessary regulatory and business 


uncertainty for satellite MVPDs.° 
C. Compulsory Licenses Should Remain Separate 


Finally, DIRECTV reiterates its belief that the Section 119 compulsory license 
should remain separate from the cable compulsory license (although it should be revised to cure 
the disadvantages that satellite carriers face relative to cable carriers as DIRECTV and others 
have advocated). The separate Section 111 and Section 119 compulsory licensing regizaes 
recognize technological and functional differences between the satellite-based prov’ sion of video 


programming and cabled terrestrial delivery.’ Chief among these differences is the fact that 


cable television systems are fundamentally “local” retransmission media, franchised to discrete 


' As the SBCA has observed, “the programming retransmitted by satellite subscribers via the 
compulsory license is some of the most popular programming available on satellite,” yet “DTH 
providers and consumers face incredible uncertainty over the continued availability of such 
programming. This uncertainty makes it difficult for DTH providers, many of whom have made 
substantial start-up investments in their operations, to develop any meaningful long range 
business plans.” Comments of SBCA at 13. 

’ DIRECTV agrees that “each new retransmission technology raises a different set of concerns as 
to how it will affect the rights of copyright owners.” Comments of the Office of the 
Commissioner of Baseball (April 28, 1997), at 7. This is a reason why the satellite carrier and 
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local geographic areas, and required to offer a variety of locally responsive services.* By 
contrast, DBS providers have national service footprints and limited channel capacity in relation 
to the potential number of program services.” The present dual licensing structure recognizes 
these fundamental differences between satellite and cable delivery, and should be retained. 


ll. THE SATELLITE CARRIER COMPULSORY LICENSE SHOULD BE 
SIGNIFICANTLY REVISED 
Notwithstanding the vital reasons for its preservation, the Section 119 compulsory 
license must be significantly revised. In particular, the Copyright Office should target the 
concerns that have been raised with respect to the present Section 119 “white area” restriction, 


which DIRECTV agrees is “fatally flawed.”"° 


A. Elimination of the White Area Restriction 
In both its written and oral submissions to the Copyright Office, DIRECTV has 


attempted to convey its sensitivity to the concerns of local network affiliates’ desire to preserve 
the exclusivity of their programming within local markets so as to maintain their ratings, and in 


turn, their advertising rates. DIRECTV has repeatedly evidenced its commitment to advancing a 


: See Comments of National Public Radio, Inc. (April 28, 1997), at 8. 


: The fact that certain satellite operators had suggested that they might retransmit local signals 
using “spot beam” technology does not alter the fundamentally national scope and service 
configuration of DBS service, nor does it alter the sound practical and administrative reasons for 
maintaining 8 separate licensing structure. As NPR has recognized, spot beam technology 
remains unproven. Comments of National Public Radio at 8 n.8. Moreover, even cable 
operators, who have used speculative spot beam proposals as a springboard to advocate the 
imposition of a variety of cable-like regulatory obligations on satellite DTH providers, have not 
used it as a reason to advocate a “one-size-fits-all” approach to compulsory licensing. 


- Comments of SBCA at 16. 
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“broadcaster friendly” service approach, and continues to believe that the winning combination 
for consumers, network affiliates and DBS providers is the free receipt of off-air signals via the 


use of conventional rooftop antennas. 


Nevertheless, there are two unalterable facts that the Copyright Office and 
broadcast interests should acknowledge: (1) the vast majority of MVPD consumers want their 
local news, sports and weather, as provided by their local network affiliates, and (2) regardless of 
DIRECTV’s success in promoting an off-air antenna solution, there will remain some limited 
number of consumers who either cannot receive an acceptable picture using an off-air antenna, or 
who simply will choose to receive a distant network affiliate signal. No compelling reason has 


been presented in this proceeding to disadvantage these consumers. 


The white area restriction should be eliminated entirely from Section 119. In its 
place, the Copyright Office should recommend a differentiated copyright fee designed to 
compensate local network affiliate broadcasters for the limited loss of viewership to distant 
network signals, a proposal that DIRECTV believes makes eminent sense.'' Under this 
proposal, subscribers who reside within the service area of a network affiliate who for some 
reason desire to receive a distant network affiliate signal could pay a surcharge for that privilege, 


and the monies generated by the surcharge could be collected and in turn distributed to network 
affiliates through an administrative mechanism similar to the current compulsory license 


payment process. 


. Notice at 13,399, C.1. 
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DIRECTV has had great success in aggregating and selling sports packages to its 
subscribers, which has been good for individual sports leagues, good for consumers and has not 
detracted from sports viewing on local channels.'* DIRECTV believes that the same type of 
packaging is possible with respect to distant signals. Customers desire network affiliate signals, 

and the law should be amended to permit carriers such as DIRECTV the flexibility to provide 
them. In unserved areas, Congress has already determined that distant signal reception is 
necessary and desirable. In urban markets, there is no reason that a supplemental distant signal 
package could not be created and sold to consumers, with full compensation paid to local 


affiliates.'? 


The creation of this supplementary product would accommodate the concems of 
network affiliates, while also accommodating the limited number of customers for whom distant 
a Allowing DBS providers to distribute 
distant network signals also will enhance the ability of DBS providers to compete more 
effectively with entrenched cable interests, and will widen the distribution of copyrighted 
programming by alternative MVPD technologies, while providing fair compensation to copyright 
holders.'° 


= See Oral Testimony of James B. Ramo at R. 549 (“Ramo Oral Testimony”). Significantly, 
DIRECTV complies fully with league blackout rules in distributing its sports packages. 
3 Id. at 550. 


” See Ramo Oral Testimony at R. 551-53. The surcharge mechanism thus minimizes any problem 
of allegedly illegal reception of network affiliate signals. 

- As previously indicated, DIRECTV believes that concerns that such a mechanism will 
undermine the network-affiliate relationship are unwarranted. Consumers strongly prefer to 
receive network programming for free from their local network affiliates, and as a result; there is 
every reason to believe that the number of consumers that will choose to pay for distant network 
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DIRECTV recognizes that, even under a surcharge proposal, there is still an issue 
of determining which customers would pay the premium for receiving a package of distant 
network affiliate signals (i.e., customers already served by local network affiliates), and which 
customers would not (i.e., those customers unable to receive local network affiliate 
programming). In this regard, DIRECTV notes that that the National Rural Telecommunications 
Cooperative today is proposing in its Reply Comments that network affiliates be compensated by 
reference to a clearly defined, 35-mile geographic zone similar to the benchmark used by the 
FCC for territorial exclusivity for non-network programming.'* This bright-line test would 
permit payment of the surcharge to affiliates within the 35-mile zone without proof by the 
Giunta Gen ents eatin ete eee 
residing in the zone who elected to purchase distant network signals by satellite would 
automatically be required to pay the affiliate compensation surcharge.’” 

DIRECTV agrees that NRTC’s proposal would be consumer-friendly and easy to 
administer, and urges that it be adopted. DIRECTV notes, however, that it only supports the 
concept of the 35-mile zone if it is coupled with the ability of subscribers residing within that 
zone to receive distant network affiliate signals, via payment of a compensation surcharge. That 


is, DIRECTV is prepared to accept the somewhat arbitrary nature of any bright-line (and 


signals will remain limited. In addition, while it is true that DBS retransmission of distant 

signals may affect somewhat the viewership of local affiliates, DIRECTV re-emphasizes that 

DBS is inherently national in scope. DIRECTV, for example, does not and will not offer a 

competitive threat to broadcasters’ local programming strengths, such as local news, sports, 

weather and traffic; DIRECTV has no local avails that would compete with broadcasters for 
© See 47 U.S.C. § 73.658(m). 


” For ease of administration, such a zone may have to be adapted to conform to zip codes. This 
could be accomplished easily through cooperation between broadcasters and satellite carriers. 
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therefore easily administered) test only to the extent the test is coupled with the assurance that 
those consumers on the “wrong” side of the line are not completely excluded from accessing this 
critical segment of programming. Use of the 35-mile rule as a means merely to simplify 
resolution of the eligibility issues which have been created by the current Grade B standard, 
without providing the ability of consumers within that zone to receive distant network signals, 
would needlessly disenfranchise a substantial number of subscribers to the public detriment. 
people more and new services that they’re obviously asking for,”"* as long as local affiliate 
interests are appropriately considered. The “white area” restriction has served as a significant 
(and needless) impediment to emerging DBS competition in today’s MVPD marketplace. 
DIRECTV believes that the interests of local network affiliates can and should be accommodated 
with a more narrowly tailored rule. The white area restriction, regardless of how defined, should 


be eliminated as an outdated and unnecessary barrier to consumer choice. 


B. Revisions to the White Area Restriction 
In the event the white area restriction is maintained, DIRECTV has advocated 
four crucial revisions to the current restriction, and urges that they be recommended by the 
Copyright Office for adoption by Congress. These are: (1) clarifying the copyright law to permit 
the retransmission of local affiliates to subscribers in local markets; (2) adopting a simplified 
eligibility procedure to protect DTH customers, specifically by minimizing consumer 
dissatisfaction and service disruption in “white area” disputes; (3) eliminating entirely the 


” See Ramo Oral Testimony at 552. 


DC_DOCS\63060.5 


402 


provision of Section 119 requiring cable subscribers to drop their subscriptions; and (4) 
grandfathering those customers that currently receive distani network signals for as long as they 
remain in the residences they occupy as of the date of any statutory change. These changes all 
will benefit the public interest, and should be implemented in any revision to Section 119. 

1. The Copyright Office Should Urge Clarification of the Law to 


Allow for Satellite Carrier Retransmission of Local Affiliates 
to Subscribers in Local Markets, Bet Should Disavow 


Proposals By The Cable Industry to Sebject DTH Providers to 
the Full Panoply of Title VI Regulations 


To the extent that the white area restriction is preserved, (and DIRECTV 
emphatically reiterates that it should not be) DIRECTV supports the view that Section 119 
should be revised as necessary to make it clear that satellite carriers can retransmit local network 
affiliates to their subscribers in local markets.'® This clarification would not harm a local 
affiliate’s interests, would still require DBS operators to obtain the affiliate’s consent to 
retransmit the signal,” and would increase the viewership of the local stations on additional 
MVPD systems. DIRECTV reiterates, however, that any such clarification of the restriction 
should be accomplished in conjunction with the global reform of Section 119, so that it can be 
integrated with other aspects of the provision that are in need of revision. 


As the Copyright Office considers a local retransmission clarification to Section 
119, however, DIRECTV urges the Copyright Office to reject the arguments of cable 
monopolists that DBS providers “retransmitting local broadcast stations should be subject to the 


'9 See, e.g., Written Submission of Preston Padden, Chairman and Chief Executive Officer of 
American Sky Broadcasting (“ASkyB”) (April 28, 1997), at 7-8. 


a See 47 U.S.C. § 325. 
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same media ownership restrictions and program access requirements, leased and PEG access 
obligations, local taxation provisions, and the wide variety of other obligations placed on cable 
systems.”™”' Such substantive reforms of the Communications Act are beyond this proceeding’s 
jurisdiction. In any event, there is no sound legal or policy basis for applying the full panoply of 
cable provider Title VI obligations to DBS providers. DIRECTV believes that to do so would be 
a grave mistake, given the current configuration of satellite MVPD service and the nascent state 


of the DBS industry. 


Indeed, although DIRECTV supports measures that would give satellite providers 
the flexibility to offer local television signals, this does not mean that DBS will in the near future 
or ever achieve the kind of local distribution capability that cable television providers possess 
with respect to local broadcast signals. It simply is not the nature of the service. As a technical 
matter, the additional capacity required for a DBS system to offer local signals would be 
enormous. Furthermore, even if local distribution becomes technically feasible from a capacity 
standpoint, it is unclear to what extent it will ever be cost-effective for satellite providers to 


imple ne 2 


Unlike cable television, DBS is today and will always be at its core a national 
distribution medium.” For this reason, applying Title VI must carry obligations to DBS 


providers, for example, simply would be inappropriate. Moreover, even if DBS providers do one 


- Written Statement of the National Cable Television Association (April 28, 1997), at 21. 


= See Comments of NPR at 8 & n.14; Comments of Primetime 24 at 13; Ramo Oral Testimony at 
600-02. 


- See also Comments of NPR at 8 & n.14 (observing that direct-to-home satellites have large 
geographic footprints, and “are, by necessity if not by design, national in scope”). 
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day offer local signals to consumers, it does not make sense to burden these emerging 
competitors, which exercise no MVPD market power, with additional regulation, while cable 
operators continue to exercise the enormous local MVPD market power -- and the attendant 
power to discriminate in the carriage of local network stations -- that led to the imposition of the 
must carry obligation in the first instance. In addition, broadcast signals are already universally 
available, either through cable distribution, “ or via over-the-air antennas. Thus, imposing must 
carry obligations on DBS providers would impair unnecessarily the ability of emerging providers 


to compete with incumbent cable operators unnecessarily. 


DBS has just entered one of the most innovative phases in the history of video 
programming distribution. There is today a real opportunity to open MVPD markets to 
competition in precisely the manner that Congress both intended and created the conditions to 
achieve through the enactment of measures like the program access provisions contained in 
Section 628 of the Communications Act.”* Congress should not now intervene to hamstring the 
progress it has set in motion. 


2. Grade B Signal Contours, Measurement and Enforcement 
Issues 


Other parties have joined DIRECTV in objecting to Section 119’s use of a 


measure of Grade B signal intensity to determine whether a customer lives in a “white area” as 


4 —_As of year end 1995, cable service was available to 96.7% of all television households in the 
United States. 1996 Competition Report at { 13. 
- 47 USC. § 548. 
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anti-consumer.”’ A typical DTH customer - or, for that matter, DTH provider — has no way of 
actually determining, without expensive measurements, whether a signal received from a rooftop 
antenna is of Grade B quality. Instead, DIRECTV strongly believes that, in the absence of a 
bright-line test such as that advocated by NRTC (and described above), picture quality is a 
concept that should be incorporated into the copyright law. Any “white area” test which has the 
potential to disenfranchise consumers should explicitly reflect the actual quality of the picture 


received in an individual household using a conventional rooftop antenna.” The public interest 
should be defined in terms of what the consumer actually sees, and not solely in terms of the 


economic interests of local network affiliates.” 


With respect to “white area” compliance issues, DIRECTV would note that the 
claims of the broadcast industry alleging abuses of the current white area restriction are greatly 
exaggerated. NASA, for example, alleges that the availability of distant network programming 
will lead to the “dismantling” of the network-affiliate distribution system.” The NAB also 
alleges a pattern of widespread abuse that poses an “increasingly grave threat” to the network- 
affiliate system.” The NAB’s own examples, however, put these allegations in perspective. In 
Washington, D.C., — a market used by the NAB to illustrate its assertions of white area abuse — 


26 See Written Testimony of Sid Amiza, Chairman & CEO, Primetime 24 (April 28, 1997) (“Amira 


Testimony”) at 4. Written Testimony of William H. Hassinger (April 28, 1997), at 9-14; Written 
Testimony of Prof. W. Russell Neuman (April 28, 1997), at 3. 


77 __ Amira Testimony at 7. 
Neuman Testimony at 2. 


2 Statement of the Network Affiliated Stations Alliance on the Satellite Compulsory License 
(April 28, 1997), st 20. 


- Comments and Testimony of the National Associstion of Broadcasters (April 28, 1997), at 18. 
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the allegedly challengeabie subscribers to 2 package of distant network signals constitute about 
4/10 of one percent of all television viewing households in the DMA. In Miami, Florida, another 
contested market, the allegedly challengeable subscribers constitute only 6/10 of one percent of 
all television households in the Miami DMA. Given that the most aggressive projections for 
DBS penetration are a tripling of DBS subscribers over the next 5-7 years, local affiliates will 
compete with distant signals -- at most -- in less than two percent of the homes in their local 


monopolies. 


In any event, despite the fact that the allegations of white area abuse are greatly 
exaggerated, DIRECTV is supportive generally of disclosure proposals to increase education and 
awareness of the white area restriction should it be retained. DIRECTV already goes to great 
lengths to ensure that packages of distant network signals are sold only be its own customer 
service representatives after full disclosure to consumers of Section 119 white area restrictions”! 
To the extent such a disclosure would be required by the statute itself, it should be shown or read 
to the viewer before the viewer subscribes, and should clearly explain both the nature of the 
restriction and the legal standard to be applied in determining whether the customer can receive 


Finally, as set forth in its initial submission, DIRECTV believes that, if the white 
area restriction is retained, the Copyright Office shouid recommend to Congress a simplified 
procedure be established in Section 119 to protect the rights of consumers to receive some 


network programming if they cannot receive local signals using a rooftop antenna. Customers 


- Ramo Oral Testimony at 547. 
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that are precluded under the white area restriction from receiving packages of distant network 
signals should be given an easier method of chalienging that exclusion, based on ari inability to 
receive a picture of acceptable quality. If a customer can provide a reliable statement, via a 
sworn affidavit, that he or she is unable to receive an acceptable picture, a DBS provider should 
be permitted to allow that customer to receive network signals, since the “legal” nature of the 
affidavit should deter frivolous requests. Local affiliates should retain the right to challenge the 
eligibility of any such customer receiving service (and if unsuccessful, should pay for the testing 
necessary to determine that the customer was correct). Once the customer has established in 
good faith that he or she suffers poor picture quality, that customer should be given the benefit of 


the doubt. The burden of “white area” challenges should not be borne by consumers. 


3. The “90-Day” Rule Should Be Eliminated 
If the white area restriction is retained, the definition of an “unserved household” 


in Section 119(d)(10) should be changed to eliminate the provision requiring a cable subscriber 
to drop his or her cable subscription and wait 90 days before he or she can subscribe to a DBS 

program package offering distant network signals. Other parties share DIRECTV’s view that 

this provision is anticompetitive and should be repealed.”” The fact that a consumer currently is 
(or has been) a cable subscriber should be of absolutely no relevance in decermining eligibility to 
receive distant network signals. By requiring consumers to drop their cable subscriptions before 
subscribing to a package of satellite-delivered distant network affiliate signals for which they are 


otherwise legally eligible, the provision’s only effect is to deter consumers from subscribing to 


2 See, e.g. Comments of SBCA at 15. 
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cable-competitive satellite services, which is contrary to the expressed intent of both Congress 


and the FCC. 


4. Grandfathering 

Finally, DIRECTV reiterates its position that, regardless of any changes made to 
the “white area” restriction, existing satellite service subscribers be permitted to continue 
receiving distant network affiliate signals for as long as they continue to reside at the residences 
| they occupy as of the effective date of any statutory change. DIRECTV agrees that without such 
grandfathering, many consumers will suffer undue and unwarrented hardship.’ Furthermore, 
given the limited number of “challengeable” subscribers currently receiving distant network 
signals (as compared to the total number of television households), such a “grandfathering” of 
existing subscribers would have a negligible economic impact on broadcast network affiliates. 
119 regime, but fall well short of achieving the benefits of moving to a regime that eliminates the 
white area restriction in its entirety. By far the best “revision” to the white area restriction is to 
dismantle it in favor of the surcharge proposal that the Copyright Office has suggested, and that 
DIRECTV and others have advocated. 


3 Written Testimony of Sid Amira, Chairman and CEO, Primetime 24 (April 28), at 10. 
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C. Other Revisions 
One question raised during the panel discussions concerned the issue of 

equalizing royalty rates between satellite carriers and cable systems, given testimony that small 
cable systems pay higher rates than satellite carriers in certain circumstances.” Such testimony 
is misleading. The record is clear that, on average, satellite carriers pay far more in royalty fees 
than cable operators for the carriage of identical programming.”* This disparity makes no sense, 
particularly in light of the Congressional desire to increase competition to dominant cable 
providers. Section 119 royalty rates should be calculated under a straightforward, statutorily- 
imposed rate formula, just as they are for cable systems under the Section 111 license, with 
appropriate adjustments made to ensure that royalties are calculated in a competitively neutral 


i. CONCLUSION 


DIRECTV has been pleased to participate in the process of examining ways in 
which the Section 119 compulsory license can be productively and usefully revised. DIRECTV 
urges the Copyright Office to adopt recommendations consistent with DIRECTV’s 


recommendations in this proceeding. 


4 —_ See Supplemental Letter from Marybeth Peters, Register of Copyrights (May 23,1997), at 2. 


- See Comments of the SBCA at 9-12; Statement of B.R. Phillips, III], CEO, National Rural 
Telecommunications Cooperative (April 28, 1997), at 7-9. 
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Dated: June 20, 1997 


Respectfully 


submitted, 
M. Epstein 
James H. Barker 
LATHAM & WATKINS 
1001 Pennsylvania Avenue, N.W. 
Suite 1300 
Washington, D.C. 20004 
(202) 637-2200 


Counsel for DIRECTV, Inc. 
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Comment Letter Fcrman i 
ot Before the Wa 20 1997 
RM o7 i COPYRIGHT OFFICE 4 
7 LIBRARY OF CONGRESS RECEIVED 
to, AL Washington, D.C. r 
x 
in the Matter of: : 
Revision of the Cable and : 
Satellite Carrier Compulsory : Docket No. 97-1 
Licenses : 


REPLY COMMENTS OF BROADCAST MUSIC, INC. 

In response to the April 8, 1997, notice of the Copyright Office ("Office"), 
Broadcast Music, inc. (“BMI”) hereby submits its reply to the initial comments of 
certain other parties which were filed on or before April 28, 1997, in the captioned 
proceeding concerning the possible revision of the cable and satellite carrier 
compulsory licenses (codified at 17 U.S.C. §§ 111 and 119, respectively). 62 Fed. 
Reg. 18655 (April 16, 1997) (the “Notice”). in its reply comments, BMI will also 


address certain of the issues raised in the Office’s letter to commenting parties dated 
May 23, 1997. | 


There is widespread support among copyright owners for BMi's view that free 
market negotiations are a far better method of clearing the rights in question than are 
the compulsory licenses.’ Even ASkyB, which is planning to launch en exciting new 


. See, 2.9., Motion Picture Association of America (“MPAA”) Comments 
at 1-2 (“free market negotiations, not compulsory licensing, should be the means by 
which eff programming, including retransmissions of broadcast station programming, 
is meade available to the viewing public”) (emphasis in original); Canedian Cisimants 
at 4 (“free market negotiation is the best method for licensing the distribution of 
television programming”); Commissioner of Major League Basebell (“Baseball”) at 5 
(“compulcory fcensing is e dincseur thet has outlived its usefulness”); ABC, Inc. at 1 
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satellite service promising to foster competition with cable systems in the delivery of 


television stations to subscribers in their local markets, endorsed free market 
negotiations. ASkyB Comments at 2. 

Predictably, the cable system and satellite carrier beneficiaries of these 
compulsory licenses showed strong support for the current compulsory license 
regime.” 

These beneficiaries are in most cases industry behemoths which can well afford 
to negotiate with copyright owners in the free market. For example, the NCTA and 
the NAB both represent $25 billion a year plus industries, while the USTA represents 
a telephone industry several times that size. As was recently observed by the U.S. 


Supreme Court in - 


(“A compulsory license should never be considered a permanent entitiement .. . .”); 
ASCAP at 5 (“these mammoth and economically mature industries no longer need, 
if they ever did, a helping hand from Congress”); and National Collegiate Athietic 
Association ("NCAA") at 2 (“the existing cable and satellite carrier compulsory 
copyright licenses should be eliminated"). 


’ See, a.g., the National Cable Television Association (“NCTA”) Comments 
at 3-8; National Rural Telecommunications Cooperative at 1-3; Comcast Cable 
Communications (“Comcast”) at 1; Cable Telecommunications Association ("CATA") 
at 1 (“if it ain’t broke, don’t fix it”); PrimeStar Partners at 2; PrimeTime 24 at 11-12; 
PBS at 2; Smell Cable Business Association ("SCBA") at 2; Satellite Broadcasting and 
Communications Association of America ("SBCA") at 3 (calling the Section 119 
license “critical to the ability of the . . . industry to fulfill the promise of a truly 
competitive multichannel video program marketplace”); Time Warner, inc. at 3-4 
(supporting the license despite Time .Wamer’s “strong conviction that the 
constitutional objective of encouraging the creative aris is best promoted by the give 
and take of the marketplace free of government intrusion”); and the United States 
Telephone Association (“USTA”) at 3-4. The National Association of Broadcasters 
("NAB") aleo supported continuation of the cable license, but opposed continuing the 
satellite carrier license unless certain conditions are met. NAB at 5-6. 
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Comm‘n et al., 117 S.Ct. 1174, 1194 (1997), by 1994 the ten largest multi-system 
operators ("MSOs") controlled 63 percent of cable systems, a figure projected to rise 
to 85 percent by the end of 19S€. Time Warner Cable is the second largest cable 
MSO, and Time Warner's support for the cable compulsory license is also dictated by 
economic interests of the cable part of its business. All evidence suggests that the 
cable and satellite carrier industries are highiy successful businesses where the costs 
of television programming content are a small fraction of prices charged to 
subscribers in the market. 

Almost all who supported the continuation of the compulsory licenses based 
their position on the premise that it would be transactionally inefficient for 
muitichannel video programming distributors to negotiate with copyright owners in 
the market. Yet these same entities - cable systems, satellite carriers and telephone 
companies -- currently obtain rights to perform publicly cable programming services 
featuring sinilar programming in free marketplace negotiations without a compulsory 
license. Similarly, broadcast stations currently already obtain the local over-the-air 
broadcast rights from the copyright owners for exactly the same programming that 
is retransmitted without alteration pursuant to Section 111. The entities in this 
market ali know each other and ail currently do business with one another. 
Moreover, since 1993 broadcasters in many cases have negotiated retransmission 


consent rights with the very same cable system operators.’ There has been no 


, The Copyright Office opined that the right of retransmission consent 
fundamentally overlaps and conflicts with the cable compulsory license. "The Cabie and 


414 


41 


showing that the free market would not be abie to adapt to clearing secondary 
transmission rights. 

in Turner, the Supreme Court found that the trend in the cable industry seems 
to be consolidation of cable systems into large regional “clusters” under common 
ownership. Turner Broadcasting Sys.. Inc., 117 S.Ct. at 1190, 1194. This is 
intended to help cable systems compete with broadcasters for local advertising, but 
it also will limit the number of cable system entities needing to bargain. The SCBA 


claims that small cable system operators would be overwhelmed by the costs of 
negotiation with copyright owners. SCBA at 2-4, 8. Yet the small systems obtain 
their cable programming services in the market and also negotiate for retransmission 
consent rights. The only plausible fact cited to support intolerable costs is that 


broadcasters allegedly required more compensation for retransmission consent from 
smaller operators than larger ones. SCBA at 6. That does not indicate copyright 
owners would do the same. There is simply no reason to believe that copyright 
owners would devote extensive resources to negotiating individually with small cable 
systems which are not generating substantial revenues, when the NCTA, CATA or 
SCBA is able to negotiate on behalf of such entities (as they did with BMI to create 
a new form of blanket license for music performing rights in local cable programming). 

The Association of Local Television Stations (“ALTV”) declared that free market 
negotiations would lead to coilectivization of copyright owners, and further claimed 


Satellite Carrier Compulsory Licenses: An Overview and Analysis," A Report of the 
Register of Copyrights (March 1992) at 143, 156. 
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that in the case of music licensing collectivization has led to ‘itigation. ALTV at 9. 
Connetie Cite Go webile Cae celeste mails thiniine Kis te qunbiitie 
litigation. Comcast Comments at 2. In fact, the broadcast television industry is 
currently licensed under voluntarily negotiated agreements with all three music 
performing rights licensing organizations (BMI, ASCAP and SESAC). As for cabie, 
while a rate proceeding is currently under way in the ASCAP rate court to set rates 
for cable networks, it is not clear why the occurrence of a private rate proceeding 
from time to time between certain copyright owners (e.9., performing rights 
organizations and music users) should be considered a less sensible event than the 
litigation regime imposed on the entire entertainment industry over the years by 
Sections 111 and 119. As Baseball noted, these two compulsory licenses have 
imposed overwhelming burdens and titigation costs on copyright owners seeking 
enforcement and distribution of funds. See Baseball Comments at 22-23 (discussing 


the litigation costs imposed on all parties by the compulsory licenses). * 


° The comments of Can Can Music, a former publisher affiliate of BMI! and 
before that ae member of ASCAP, provide a perfect illustration of the unnecessary 
costs imposed on copyright owners by the compulsory licenses. Can Can Music’s 
owner, James Cannings (and other individuais before him), viewed the compulsory 
licenses 8s a government handout that “entities” them to monies that they would not 
otherwise be able to earn in the free market. Sea Comments of James Cannings at 
2; ane also Direct Case of James Cannings, in the Matter of Distribution of 1991 
Cable Royalty Fund, Docket No. 94-3 CARP CD 90-92 (Phase Il) at 16 (Testimony of 
James Cannings). The costs of fighting unfounded claims (for example, the recent 
Digital Audio Recording Technology (“DART”) controversy and the years of litigation 
between the performing rights organizations and ACEMLA in the 1980s over cable 
and jukebox royalties) provide other illustrations of the enormous costs imposed on 
parties who heve legitimate claims. For example, Can Can Music has appealed the 
recent DART ruling, a proceeding in which it appropriately was dismissed for failing 
to file any case at ali. 
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The benefits of collective licensing are substantial. Music licensing litigation 
in the past has almost invariably stemmed from disputes with powerful, centralized 
music user industries wishing to obtain all the benefits of the bianket licerises but 


willing to make only below market license fee payments in return. 


Several commenters suggested that the Section 111 compulsory license is 
inextricably tied to the existence of the must-carry rules. Sea, e.g., SCBA at 7. This 
is a hollow argument, however. Elimination of the compulsory licenses would not 
conflict with the communications law policy underlying the must-carry rules, which 
were adopted by Congress to serve three interrelated and important governmental 
interests: (1) preserving the benefits of local, over-the-air, free broadcast television; 
(2) promoting the widespread dissemination of information from multiple sources; and 
(3) preventing anticompetitive behavior by cabie systems. Turner Broadcasting Sys., 
117 S.Ct. at 1186. By making it possible for copyright owners of broadcast 
television programming to earn more money from cable systems and satellite carriers 
for their secondary transmissions of programs on over-the-air broadcast stations, 
elimination of the cable compulsory license would also benefit broadcasters.° 


The Office indicated that this docket will not consider comments on 
critically needed procedural reforms to the Copyright Arbitration Royalty Panel 
(“CARP”) process. But, at some time in the near future, the important matter of 
procedural reforms of the CARP process should be considered. 


* This increased revere to copyright owners would tend to stop the flow 
of programming away from over-the-air broadcast stations and to subscription cabie 
services. Migration of programming to cable was one of the communications policy 
concems enuncisted by Congress when it directed the FCC to study the migration of 
sports programming from free, over-the-air, broadcast television to subscription cable 
television. Cable Television Consumer Protection and Competition Act of 1992, Pub. 
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More importantly, the must-carry rules have too smaii an impact by themselves 
to justify maintaining the cable compulsory license. in Turnar, the Supreme Court 
ultimately concluded, based on an extensive factual record before it and the 
Congress, that the vast majority of broadcast stations would be carried voluntarily by 
cable systems in the absence of any legal obligation to do so. id. at 1195-96, 1198. 
The must-carry rules therefore actually benefit only a small segment of the broadcast 
industry. id. at 1199 (“it appears, for example, that no more than a few hundred of 
the 500,000 cable channels nationwide are occupied by network affiliates opting for 
must-carry”) (citing Time Warner's Brief). it seems incongruous (to say the least) that 
all copyright owners of broadcast television programming ere required to lose control 
of their product in a $25 billion a year industry merely because of s communications 
law policy that is designed to protect a small percentage of broadcast stations from 
anticompetitive conduct by cable systems. 

It is equally apparent that the television industry is now on the verge of the 
digital revolution. Cable systems are gearing up for a huge increase in channel 
capacity due to signal compression. Satellite carriers already boast up to 200 
channels. Thus, the channel capacity limitations that made the must-carry rules so 
important wil, in all probability, disappear. Broadcast stations themselves are going 
to be able to diversify their own offerings into a plethora of new services. 


L. No. 102-385, § 26(a), 106 Stat. 1460, 1502-03 (1992). Ultimately, both must- 
carry and @ free market for copyright would help broadcasters. 


WB 
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Tom Rogers, President of NBC Cable and Executive Vice President of NBC 


Television, said in a recent interview in Broadcasting & Cable Magazine: 
[What is broadcast and [what is] nonbroadcast blurs considerably in the 
digital universe. [There are a lot of] possibilities that could invoive 
multiplexing, or multiple channels being broadcast, or a combination of 
video and data and internet-type content, ali of which might provide a 
menu of options, along with an enhanced picture. 
See Broadcasting & Cable at 29 (May 5, 1997). Jim Moloshok, Senior Vice President 
of Warner Bros. Online, stated that “Broadcasting isn’t just broadcasting anymore... 
it’s online, it’s datacasting, it’s push technology - broadcasting is evoiving into a 
bigger digital arena over the next five or ten years.” Broadcasting & Cable Magazine. 
June 2, 1997, at 97. Why should copyright owners not aiso be able to exploit their 
works freely in this new digital marketplace ?* 


il. If Retained, the Compulsory Licenses Should Be Harmonized at 
Flat Per Subscriber Rates That Reflect Fair Market Vaiue, _ 


Copyright owners supported BMi’s view that in the event the two compulsory 
licenses are retained, harmonizing their terms makes sense, especially with regard to 
establishing fair market rates. See Baseball at 20; Canadien Claimants at 10; MPAA 


at 4; ASCAP at 29, NCAA at 3. Even the user community supported harmonization, 


although the cable operators insisted on retaining their current below-merket rates. 
SCBA at iv-v; SBCA at 9 (Section 119 license ': “badly in need of reform”); USTA at 


$ if there is any doubt of the coming convergence, The New York Times 
reported on June 9, 1997 that Microsoft is investing $1 billion in Comcast Cabie. 
Microsoft, of course, is a joint venture partner with NBC in MSNBC, an all news cabie 
service. 
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22; U.S. West at 14 (contending that the same rules should apply to ali multichannel 
video programming distributors). 

ABC stated that marketplace distortions can result from the failure to set rates 
at fair market value. ABC at 2. Basebsil aiso stressed the need for fair market value 
of the works subject to compulsory licensing. Baseball at 12-17 (citing the D.C. 
Circuit’s conclusion that the current Section 111 rates for permitted signals do not 
in any way signify fair market vaiue).’ 

Those opposing harmonization primarily did so because they want to keep low 
cable rates (a.g., NCTA at 11-13). Cable system operators evidently want to retain 
@ competitive price advantage in order to discourage competition from satellite 
carriers who will have to pay fair market value rates under Section 119. There is 
absolutely no economic justification for continuing the low rates currently in effect 
for permitted signais under Section 111. 

if cable rates are reformed, BMi believes that a fiat per subscriber rate should 
be applied to all signals. Although the local signal rate could conceivably be lower 
than the rate for distant signals, the current “zero rate” in Section 111 is nothing but 
a relic of the embryonic stage of the cable industry in the early 1970's. It should not 
be perpetuated in the marketplace for future decades. 


. Besebell proposed to replace the existing system with a tariff system that 
would allow the individual groups of copyright claimants to set their own tariffs. 
Basebell at 22-25. [Mi would be initerested in exploring this as a possible alternative 
to the current Section 111 structure. 
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Not content with maintaining the existing compulsory licenses, some parties 
want to expand their scope. For example, the telephone industry wants to expand 
the scope of the limited “passive carrier” exemption in Section 111 to exempt its 


forays into the high margin television business. For its part, PBS is seeking to expand 
its own noncommercial broadcasting compulsory license found in Section 118 of the 
Act to include the Internet. PBS Comments at 39.° In BMI’s view, at this stage in 
its evolution this revolutionary global communications medium would be permanently 
harmed by adoption of a compulsory license. Virtually every commenter who 
examined the internet issue in the cable context has supported BMI’s view that it 


would be unwise to fetter business development in cyberspace with a compulsory 
license for broadcast station retransmissions.* The lone exception was AudioNet, 
Inc., a fledgling Internet broadcasting service. AudioNet, however, recently 
announced that it has entered into a free market bianket license with BMI, which 
would suggest that the marketplace is working and should be allowed to continue to 
develop. The AAA siso stated it ls wiling to explore all kinds of free market solutions 
with internet broadcasters. RIAA at 3. 


° Section 118 is not a proper subject of this docket, and PBS’s meritiess 
proposal should be ignored. 


° Sea, 2.9., Time Warner at 7; Recording industry Association of America 
("RIAA") at 2; National Public Radio at 13 (for cable purposes); NAB at 6-8; Baseball! 
at 8, Canadian Ciaimants at 8; MPAA at 10; NCAA at 2; ASCAP at 27; NBA and NHL 
at 3; and ALTV at 4. 
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1V. Telco Open Video Systams Are Not Passive Carriers. 

USTA claims that the maintenance of the “passive carrier” exemption for 
“telephone companies . . . on their OVS platforms, is essential to avoid liability for 
any otherwise infringing activity.” USTA at 9-10. As support, USTA cites two circuit 
court decisions in the 1980s that allowed satellite carriers to retransmit distant signals 
as passive carriers to cable systems for subsequent redistribution to subscribers. 
USTA at 10-11. The sateliite carriage at issue in those cases is distinguishable from 
open video systems, which will themselves be transmitting signals to the subscribers 
over their own lines, and which will provide marketing and billing and collection 
services and exercise a certain degree of contro! over the content the customers can 
see on thelr systems. Comcast Cable detailed several reasons why OVS activities do 
not fit within the extremely narrow limitation currently in Section 111 for truly passive 
carriage. Comments of Comcast in Docket No. 96-2 at 5 {attached to Comcast's 
comments in Docket No. 97-1) (citing an opportunity for “mischief* when the owner 
of the platform also serves as “one of the programmers on the system”). 

At the Office's hearings, the NCTA also expressed caution because the po" 
video system rules are still in flux. The Cabie-Teico Raport dated May 19, 1997 at 
7; aga also The Cable-Teico Renort dated June 2, 1997 at 1 (“Even as the complex 
rules governing ‘open video systems’... remain mired in a New Orieans federal court, 
the FCC and various business interests are headed down an increasingly rocky trail 
of disputes and regulatory fog.”). For these and e variety of other reasons, including 
the technical difficulties in apportioning subscribers among the various programmers 
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on en open video system, Congress should study this matter closely before the 
Cop: ‘eht Office engages in a rulemaking. 
CONCLUSION 

The record in this proceeding contains widespread support among copyright 
Cable operators and satellite carriers should be required to negotiate in the 
marketplace for the privilege of retransmitting copyrighted programming on broadcast 
stations. 

If, however, the cable and satellite carrier compulsory licenses are retained, 
they should be harmonized at flat per subscriber rates that refiect fair market value. 

Furthermore, the scope of the existing compulsory licenses should not be 
enlarged to include new technologies such as the internet. 

Finally, the notion of the “passive carrier” exemption in the cable compulsory 
licenss should not be expanded to apply to telephone companies on their open video 
system piaiforms. | 
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The Public Broadcasting Service ("PBS") hereby 
submits ite reply comments in the above-captioned proceeding. 
In these comments, PBS addresses a number of issues that arose 
during the hearings held in this matter on May 6-8, 1997, as 
well as certain comments included in the written submissions 
of other participants in the proceeding. 

PBS’s proposal to extend the Section 119 compulsory 
license to cover a national DBS service would allow public 
television stations to avoid contentious white area issues. 

At the same time, the national DBS service would extend PBS’s 
ability to fulfill its mission of reaching Americans through 
all available technologies and would complement the recently 
upheld DBS noncommercial set-aside requirement. PBS also 
addresses the applicability of the WIPO treaty provisions to 
its compulsory license proposals and potential concerns about 
its proposal for a limited license to utilize educational 
material on the Internet. Finally, PBS notes that compulsory 
license provisions encourage parties to negotiate rights 
clearances and urges the Copyright Office to act cautiously in 
narrowing the scope of the current compulsory license scheme. 
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1. PBS’s Proposal for a Nationwide DBS Feed is Consistent 
with the Mission of Public Television. 


PBS’s proposal to extend the compulsory license to 


permit PBS to offer nationwide distribution by DBS providers 
of national satellite services would provide a feasible 
solution to the "white area problem" with regard to the 
retransmission of public television signals. Public 
television member stations object to having satellite carriers 
retransmit distant public television station signals into 
their local markets. See Tr. 223-24 (Jameson). But public 
television stations recognize an obligation to make public 
broadcasting program services available through all 
distribution media. The principle of universal access to 
public broadcasting services via all technologies remains at 
the core of the mission of public television. PBS thus has 
proposed a solution that would aliow DBS providers to carry 
programming from its National Program Service as well as other 
program services. 

The public television proposal was supported in the 
comments by two important constituencies. DirecTV, a DBS 
provider, expressed its strong support for the proposal. 
DirecTV Comments at 9-10. As DirecTV pointed out, a national 
PBS feed both helps ensure access to public television through 
all telecommunications distribution technologies, and provides 
a source of noncommercial educational programming that DBS 
operators could use to meet their set-aside obligations under 
Section 335 of the Communications Act. Jd, In addition, MPAA 


Hb 


-3- 
stated in its comments that it would not oppose a narrowly- 
tailored license for PBS to retransmit the National Satellite 
Service feed. MPAA comments at 17. 

PBS urges the Copyright Office to endorse this 
approach in the legislative proposal it forwards to Congress. 
The provision is drafted narrowly to avoid interfering with 
the interests of commercial television providers. 

2. PBS’s Proposed Revisions to the Compulsory License 
Scheme Would Not Harm United States Interests in the 
Zatermational Arena. 

PBS’s request for modest adjustments to the 


compulsory license scheme, including the enactment of a 
compulsory license for PBS’s national satellite service feeds, 
is a narrowly-tailored exception to the basic principle of 
copyright law that copyright holders should exercise exclusive 
control over the uses of their works. PBS’s proposals are 
designed to allow public television to fulfill its unique 
mission of providing cultural, educational, and public 
interest programming to the American public. Public 
television has also demonstrated that, in the absence of 
compulsory licensing, it has been difficult and sometimes 
impossible to obtain the clearances for rights that are 
required to expand the reach of public television to new 
technologies. PBS Statement (April 28, 1997) at 17, 32-33; 
isfxa at 7-8. 

The WIPO Copyright Treaty that was approved in 
December 1996 at the WIPO Diplomatic Conference in Geneva did 
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nothing to scale back the types of compulsory licensing that 
have been permitted since 1928 under the Berne Convention. 
Article llbis(2) of the Berne Convention permits compulsory 
licensing of original broadcasts and retransmissions of 
literary and artistic works. The WIPO Diplomatic Conference’s 
Agreed Statement on Article 8 of the Treaty, which implements 


an expanded right of public communication, confirms that 


nothing in Article 8 precludes a Contracting Party from 
utilizing compulsory licensing pursuant to the Berne 
Convention. 

The WIPO Copyright Treaty specifically provides a 
narrow exception to authors’ rights "in certain special cases 
that do not conflict with a normal exploitation of the work 
and do not unreasonably prejudice the legitimate interests of 
the author." Article 10({1). Exceptions that were previously 
permitted under the Berne Convention are to be applied 
pursuant to the same treaty language. Article 10(2). Both 
the existing compulsory licenses and the modest expansion 
proposed by PBS are consistent with the terms of the WIPO 
Copyright Treaty. PBS‘s limited requests for continued and 
additional licensing are consistent with international treaty 
requirements -- they would provide the necessary capability 
for PBS to clear rights it is not otherwise able to clear, 
while not interfering with the marketplace as a whole. 

Much of the justification for public television's 


requests for limited additional compulsory licensing for use 
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with new technologies applies uniquely to the non-commercial 
television marketplace, which by definition addresses a 
"market failure." See Tr. at 205 (Jameson). In many other 
countries, including much of Europe, "public" state-run or 
supported television is a dominant force in the communications 
and television marketplace. The same cannot be said for 
public television in the United States, where non-commercial 
public television accounts for a relatively small percentage 
of overall market activity in contrast to the robust 
commercial television marketplace. 

PBS’s proposed extension of compulsory licensing to 
programming available via the Internet could also have 
international implications. As PBS pointed out in its 
comments at the hearings in this proceeding, it is requesting 
a very narrow compulsory license for the use of certain 
specific categories of material on the Internet. Tr. at 166- 
67, 230 (Jameson). That license would be limited to allowing 
PBS to incorporate excerpts or selections from programming 
that it has already broadcast in primary transmissions in the 
materials that it offers for educational uses through PBS 
ONLINE®, its Worldwide Web site. Id, Public television is 
not seeking a compulsory license for the simultaneous 
retransmission of domestic television broadcasts via the 
Internet. 

As PBS noted at the hearing, the ability to 


disseminate material via the Internet on a world-wide basis 
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also would be consistent with public television’s educational 
mission and would serve the national interests of the United 
States. Tr. at 228 (Jameson). Public television’s mission 
includes a commitment to serve as a medium for extending 
American culture and history to an international audience. 


3. Public Television’s Experience Demonstrates that 
Compulsory License Schemes Are Necessary and Work as 
intended. 


Numerous and varied parties agreed with PBS that the 
current compulsory license regimes for cable and satellite, 
while admittedly not perfect, work reasonably well in 
providing the necessary clearances for rights. See, ¢,.g., 
Comments and Testimony of the National Association of 
Broadcasters (No. 39); Testimony of James J. Popham, Vice 
President, General Counsel, The Association of Local 
Television Stations, Inc. (No. 30); Written Statement of the 
National Cable Television Association (No. 34); Comments of 
the Satellite Broadcasting and Communications Association of 
America (No. 9); Comments Before the Copyright Office of the 
United States Telephone Association (USTA) (No. 25); Written 
Testimony of the Small Cable Business Association (No. 8). 
Moreover, as PBS emphasized in its initial comments, public 
broadcasters have a unique need for the ability to clear 
multiple ~ . .ts through the use of compulsory licensing. PBS 
Statement at 16-19. 

The suggestion that the cable and satellite 


compulsory licenses could sunset within a few years, after the 
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parties have had time to institute a system for prospective 
clearance of rights, gee MPAA Comments at 2, is unrealistic 
given public television's experience in trying to clear rights 
for new and existing uses. Public television producers have 
Sound that commercial interests often will not even discuss 
extending blanket or affordable per use rights for 
retransmission via new or emerging technologies when they are 
discussing broadcast rights -- these interests are unwilling 
to set a precedent that might affect their future negotiations 
with commercial entities over rights that are still largely 
unvalued. Even if a commercial entity is willing to talk with 
public television about clearing rights for retransmission of 
programming through means other than traditional broadcast 
television, that entity may not have the ability to convey all 
the necessary rights to program components. See PBS Comments 
at 25, 32-33. 

Second, the problem of purchasing rights is even 
greater for limited, educational uses of public television 
programs. For instance, in its initial comments, PBS raised 
the possibility of packaging a four-minute segment of THE 
CIVIL WAR on the Emancipation Proclamation for transmission to 
Classrooms via the Internet. See PBS Statement at 40. In 
this instance, if public television had paid for ail the 
Internet rights for THE CIVIL WAR, a huge part of that 
expenditure would have been unnecessary. It is very difficult 
to predict future educational uses for a program at the stage 
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when the parties are entering into an initial agreement for 
production and broadcast rights. 

Public television has a tremendous amount of 
valuable material in its archives that would be very valuable 
in serving the nation’s educational needs if it could be 
distributed for educational purposes through various new 
technologies. Many of the new technologies were not even 
contemplated at the time program agreements were negotiated. 
In some cases, rights-holders cannot even be located. 

Section 118 is an example of the successful 
operation of a limited compulsory license to address the 
difficulties that public television confronts when it sets out 
to clear rights for retransmission of its programming for 
additional noncommercial uses. ASCAP suggests that Section 
118, which provides certain limited rights to public 
television, is unnecessary, Testimony of Ross J. Charap on 
Behalf of ASCAP at 2 n.1, but public television has 
demonstrated that this is not the case. The compulsory 
license in Section 118 remains vital to the ability of public 
television to broadcast educational programming and will be 
important in extending the reach of that programming through 
new and existing technologies. 

One reason Section 116 has worked is that it 
encourages the parties to negotiate over the clearance of the 
applicable rights. For the most part, the existence of 


Section 116 has facilitated voluntary negotiations, and the 
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parties have reached agreements. Even when the parties are 
not able to reach agreement, the Section 118 license will 
still have served its purpose by providing a forum through 
which rates can be set by arbitration. Clearance of these 
rights ultimately benefits the public by making excellent 
programs composed of many copyrighted works widely available 
to the American public. 


4. The Copyright Office Should Resist Narrowing Existing 
Compulsory License Schemes. 


A number of parties have suggested reform or 


elimination of the existing cable and satellite compulsory 
license schemes. PBS believes that the Copyright Office 
should move with exceeding caution in this regard. The 
compulsory licenses now have a longstanding history and, as a 
number of witnesses pointed out, the market has adjusted to 
their existence. See, e.g,., NAB Comments at 13 (cable 
license); Tr. at 31-32 (Ivins) (same); Tr. at 42-43 
(Anstrom) (same); Tr. at 11 (Hewitt) (satellite license); gee 
algo Tr. at 12-13 (Hewitt) (meed for permanent satellite 
license for business certainty). 

Several parties have suggested that the Copyright 
Office look to the Canadian or European royalty distribution 
systems as models. These models would most likely involve the 
use of collectives made up of groups of copyright holders. 
See, @.9., Comments of the Office of the Commissioner of 
Baseball (No. 17) (proposing tariff system); Tr. 675-76 
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(Ostertag and Garrett) (current claimant groups could act as 
collectives); Tr. 105-06, 113-14 (Attaway) (favoring 
collective administration while recognizing different 
situation in Europe). 

PBS has experience in both Canada and Europe. In 
general, PBS has found that participation in those royalty 
schemes is more expensive and cumbersome than participation in 
the rate-setting and royalty distribution process in the 
United States.” The Canadian situation is not dissimilar to 
the United States in that Canada also has a compulsory license 
regime. The difference is that parties participate in setting 
rates and distributing royalties through their collectives. 
While PBS’s Canadian experience has been satisfactory, PBS 
sees no inherent advantage to participating in proceedings 
through a collective rather than on an individual basis. 

PBS also agrees in general with the statements by 
several parties that any changes to the copyright royaity 
system must consider the implications on communications law 
policy. See, @.g., Statement of the Network Affiliated 
Stations Alliance on the Satellite Compulsory License (No. 
15); Written Statement of Time Warner Inc. (No. 23); Written 
Statement of the National Cable Television Association (No. 


34). ASkyB is simply wrong when it suggests that certain 


v PBS shares the concern that certain other parties have 
expressed with some aspects of the CARP system. PBS 
understands that there is likely to be a future proceeding in 
which it will be able to comment on this separate subject. 
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aspects of communications law -- including must-carry -- are 
"wholly irrelevant" when considering the compulsory license. 
Written Submission of Preston Padden, Chairman and CEO of 
American Sky Broadcasting at 10; gee algo Tr. at 209-10 
(Agress).#” For instance, as PBS pointed out in its oral 
comments, the continued existence of the cable compulsory 
license is a "natural complement" to the must-carry system, 
which has been recently upheld by the Supreme Court. Tr. at 
164 (Jameson); gee algo Tr. at 103 (Ivins). In addition, 
while the FCC has not yet issued its regulations implementing 
Section 335 of the Communications Act, PBS's proposal to offer 
the national satellite service feeds pursuant to compulsory 
license envisions that such a license will be an important 
element of providing the satellite carriers with a range of 
noncommercial educational programming to meet their set-aside 
obligations. 

A number of parties with an interest in the ongoing 
satellite rate-setting proceeding have addressed issues in 
their comments that have arisen in that proceeding. In 
general, PBS will address those issues in the context of the 
satellite rate-setting proceeding, and will refrain from 


commenting on them here. But PBS does want to put to rest the 


v/ PBS is not suggesting that the must-carry principle 
should be applied universally with no consideration for the 
differing capabilities of various technologies. PBS Statement 
at 37. But the principle of using carriage requirements to 
promote universal access to noncommercial educational 
programming services through all technologies should certainly 
play a role in considering the need for compulsory licensing. 
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notion that public television stands to gain significant 
voluntary viewer contributions from retransmission of its 
signals via satellite. See Comments of United Video Satellite 
Group, Inc. at 10-11. While public television has certainly 
attempted to raise funds based on the nationwide distribution 
of its National Satellite Service by DBS providers to 
households in white areas, PBS’s return from these fundraising 
efforts has been very disappointing. Tr. at 225 (Jameson). 
PBS has found that viewers tend to feel an affinity with their 
local PBS station and to make d:nations based on that 


identification. Thus, with respect to distant retransmission 


of its signals, public television must depend on royalty 


income to adequately compen." 2: public television producers. 
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Conclusion 

The Copyright Office should recommend compulsory 
license provisions that will assure continued universal access 
to public television programming as communications 
technologies evolve. These provisions should include the 
continuation of the existing cable and satellite compulsory 
licenses, and the the application of compulsory licensing to 
the retransmission of public television programming through 
emerging technologies. 


Respectfully submitted, 


Of Counsel: Ped Lr. facasasend/ ™ as 


Senior Vice President, General 


Timothy C. Hester Counsel and Secretary 
Carol F. Corwin Gregory Ferenbach 
Deputy General Counsel 
PUBLIC BROADCASTING SERVICE 
1201 Pennsylvania Ave., N.W. 1320 Braddock Place 
P.O. Box 7566 Alexandria, Virginia 27314 
Washington, D.C. 20044 703-739-5000 


202-662-6000 


June 20, 1997 
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(1) The time to extend the compulsory license to the Internet is now. 


policies concerning “localism.° 
(3) The potential for gambling on sporting events broadcast over the Internet is not 
relevant to whether the compulsory license should be granted. 


(4) Any issue concerning the performance of broadcast radio over the Internet under 
secticn 114 of the Copyright Act should be deemed outside the scope of this study of sections 
111 and 119 and should not be addressed by the Copyright Office. 


Finally, I would like to respond to the questions posed by the Copyright Office 
concerning the ability to impose geographic restrictions on program delivery via the Internet, 
both as a matter of technology and policy. 

The Compulsory License Should be Extended Now 


The ferocious technological development of the Internet over the past five years alone 
has defied prediction of even the brightest industry pundits and visionaries. Once viewed 
only as an email service, a playground for personal chats and the distribution mechanism for 
shareware by techno-geeks, the Internet increasingly is being understood for what it really is: 
an_alternative transmission medium by which to deliver content to a broad audience. 


This bears repeating: The Internet is a mass communications medium. Its flexibility 
to handle text, graphics, audio and video grants it the capacity to transmit newspapers, radio 
and television, or to create new ways of communication combining all those features. 
Indeed, the Internet has certain inherent advantages for content delivery that overcome many 
of the geographic and physical limitations of other media. 
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Those of us in the private sector who are creating and packaging content for Internet 
delivery understand its power and its relevance as a means of communication. We see the 
Internet’s technological attributes as an opportunity to bring knowledge, information and 
entertainment to millions - potentially billions -- of users. 


Whether the public will ever profit from this immense potential depends in large 
measure on whether legal roadblocks will now stifle the development of the Internet as a 


They Will Come — If We Build It 


Within a few years, people will be able to sit at their computer screens and watcl. and 
listen to high-quality, full screen displays of broadcasts. News and local program offerings 
as well as network and syndicated programming will be available to the home and office 
computer user. And, as the Clinton Administration has envisioned, every school will have 
access to speeches, meetings and hearings on every level of government. Students will be 
able to learn about others, their different customs and communities with just the touch of 
button. Teachers and students sitting in Oakland, California will be able to share ideas with 
their counterparts in Raleigh, North Carolina. 


All of these non-commercial applications will come -- if first we build the means to 
make it happen. Developing that infrastructure is extremely expensive and implementing it 
carries high investment costs. To quickly and efficiently send video streams as well as the 
wide variety of other data available over AudioNet via the Internet, AudioNet ultimately 
must create a network of services in major metropolitan areas throughout the United States, 
capable of handling hundreds of thousands of simultaneous transmissions. Commercial 
applications are therefore essential to enable companies such as AudioNet to obtain a return 
on their investments. Private sector commercial opportunities will realize these public sector 
dreams. 


Carriage of broadcast retransmissions will provide a huge commercial incentive. If 
this commercial incentive is not there, AudioNet and similarly situated companies will find it 
increasingly difficult to attract the investment capital necessary to create this infrastructure, 
or to obtain any return on its investments and efforts. To open the doors of this commercial 
opportunity, to propel this technology toward its fullest potential, a compulsory license must 
be granted today. 


A License Delayed - An Opportunity Denied 


The comments of some organizations, such as Time Wamer, Inc., suggest that the 
Copyright Office should wait and watch the technology before considering granting a 
compulsory broadcast license. Had this been the attitude with respect to cable systems, we 
would not have seen the type of rapid growth in the cable industry that has made Time 
Warner the second largest cable comp~ny in the United States and a partner in the second 
largest direct broadcast satellite system in the United States. That growth was spurred in 
large measure by the ability of cable and DBS services to satisfy demand for carriage of 
broadcast programming as well as new non-broadcast network programs. 


~2- 


439 


AudioNet can understand why cable and DBS services would want to delay or 
foreclose broadcasting over the Internet. The Internet, and companies such as AudioNet, 
will provide stiff competition for cable and satellite systems that are vying for the 
marketplace of offices and homes that otherwise do not receive acceptable broadcast signals. 
If cable and satellite systems can forestall the entry of a new competitor -- particularly now, 
when DBS and digital compression boxes are just coming on line -- then those systems will 
have gained a tremendous competitive advantage. 


Ultimately it will be the consumer who suffers. DBS and digital cable compression 
systems impose high costs upon consumer, in that consumers are required to pay for 
expensive, single purpose equipment such as satellite dishes and set top boxes. Any 
consumer, however, could receive Internet delivery of the same signals using the same 
computer that they use for email, word processing, sprcadsheets and gaming. 


AudioNet submits that the Copyright Office should not be calied upon to pick which 
potential competitors should enter new markets, or which competitors should be the more 
successful. There is no reason why the Internet should be shut out as a competitive 
transmission medium. There is no reason why the Internet should not be allowed to benefit 
from the compulsory licenses on a level playing field with its competition. If any 
compulsory license is permitted to persist into the future, such licenses should be made 
available to all competitors enabling transmission to the end user. 


Without the compulsory license, Internet broadcasters would be unable to negotiate 
individual licenses with each carrier. The sheer number of present carriers and future 
the technology may be prevented from continuing such development if they have to divert 
their scarce start-up resources instead to time consuming, expensive negotiations. Without a 
compulsory license to facilitate licensing at predictable rates, entrepreneurial companies may 
be foreclosed from entering the market. 


Moreover, in the absence of a compulsory license, program owners could deny 
licenses or price discriminate in licensing among several methods of transmission. In an age 
where vertically integrated corporations control all aspects of television from program 
production, broadcasting, cable and Internet sites, licenses may be denied or prejudicially 
priced for anticompetitive reasons. An exclusive right, therefore, may foreclose entry of the 
Internet as a delivery medium. A compulsory license will enable such entry. 


For these reasons, it is crucial that the compulsory license for television broadcasts be 
granted now. 


The Internet Promotes Localism 


The success of AudioNet’s radio broadcasting experiment proves that people are 
interested in receiving local programming. Our information indicates that approximately 70 
percent of AudioNet radio listeners are tuning into a station in their local market. We 
surmise this primarily is occurring because there still remain many metropolitan and rural 
areas which over-the-air television signals cannot reach. Broadcasts on the Internet will 
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serve all of these places and at a lower cost than cable or satellite service. Citizens, whether 
at work or at home, in a major metropolitan area or in a small rural town, will be able to 
access whatever information they seek. 


Retransmissions of broadcasts over the Internet promote the goals of localism which 
Internet will bring local news, stories and information to individuals throughout the country. 
Local communities will benefit as they can promote and educate others about their area. 
People will also benefit as they can learn about new communities and resources. For 
example, community organizations in Boulder, Colorado which are developing innovative 
environmental clean-up procedures can transmit their planning meetings or clean-up programs 
to townships in Pennsylvania via the Internet. Schools developing pilot programs in 
education in Chicago can share their expertise with high schools in Baton Rouge. 


Additionally, people can tap into information about places they already know and 
keep abreast of activities in their home town or listen to events at their distant alma maters. 
People vacationing in other parts of the country will be abie to watch local weather stations 
on the Internet. Viewers on the east coast who missed a program in their own time zone 
(and who forgot to set their VCRs) can catch up later from a distant station. 


Internet broadcasting is not a substitute for the local market: the Internet will 
complement it. In fact, local markets will benefit financially from the application of 
compulsory licenses to the Internet. Local broadcasters will receive a license fee any time an 
Internet provider broadcasts a local program. In addition, if the retransmitted program is a 
successful one, local broadcasters will be able to charge more for advertising. The fact that 


any broadcaster in any location can extend its reach via the Internet negates any fear of 
encroachment into local marketplaces. Every broadcaster has the same opportunity and 
broad reach; no one station has a distinct advantage over another. Since programming can 
be transmitted over the Internet at a low cost, local and special interest programming will 
have a new, expansive market and can reach greater audiences then ever thought possible. 
And importantly, one of the essential elements making these local stations attractive to that 
broader audience is their specific local focus. 


Thus, while some organizations, such as the National Association of Broadcasters, 
argue that compulsory licenses should not be extended to the Internet because Internet 
retransmissions are not tied to a geographical market, as the above factors demonstrate, the 
Internet will promote and enhance local communities, which is a chief aim of the compulsory 
license scheme. 


Potential Gambling is Not Relevant 


If one were to look at our Nation’s history, one would surely see that with every new 
industry came new corruptions or abuses. When the railroad extended west, bandiis formed 
gangs to loot the passenger cars. When the industrial revolution was introduced at the turn 
of the century, management exploited labor, creating sweatshops and poor conditions. When 
the government began contracting with companies to supply arms during the Civil War, the 
companies submitted false bills and overcharged the government. More recently, companies 
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deve’ sped and solid cellular phones despite the fact that people intercepted the phone 


Our response to these abuses has never been to simply shut the industries down. The 
country’s leadership recognized that it would be imprudent to thwart the development of new 
industry simply because some people exploited it to the public’s detriment. In the present 
circumstance, the possibility that some criminal may link or frame a retransmission of a 
sporting event with an otherwise unlawful gambling operations is not relevant to the analysis 
of whether compulsory licenses should be granted for those retransmissions in the first 
instance.over the Internet. 


There are other avenues to deal with illegal gambling operations. The law provides 
both civil and criminal penalties for such operations. Therefore, the arguments of the 
National Football League should not apply to the decisions of the Copyright Office. 


The Comments of the Recording Industry Association of America invite the Copyright 
Office to interpret the meaning of the Digital Performance Rights in Sound Recordings Act 
of 1995, under the guise of addressing possible compulsory licenses for radio broadcasts. 
We respectfully submit that the scope of this proceeding was to evaluate the policies behind 
extending licenses under sections 111 and 119 of the Copyright Act, and not to 
interpret section 114.” The current proceeding addresses the retransmission of broadcast 
television, where the initial transmission always has been subject to performance rights and 
where the retransmission long has been subject to a compulsory license. By contrast, 
broadcast radio is subject to no initial performance right with respect to sound recordings, 
either now in analog format or in future digital formats. Therefore, the Copyright Office 
should decline the RIAA's invitation to address its personal agenda rather than those issues 
of concern to the Senate Judiciary Committee. 


If the Copyright Office nevertheless proceeds to accept the RIAA's flawed 
interpretation of the performance rights act, then AudioNet believes that 
licensing for sound recordings with respect to retransmissions of radio broadcasting will be 


v We also submit that the Copyright Office should resist the RIAA's efforts to 
selectively interpret the legislative history of the performance rights act. That Act focused 
on interactive “celestial jukebox" services and subscription digital cable and satellite services. 
See H.R. Rep. No. 104-274, 104th Cong. 2d Sess. (1995) ("This legislation is a narrowly 
crafted response to one of the concerns expressed by representatives of the recording 
community, namely that certain types of subscription and interactive audio services might 

affect sales of sound recordings ... ."). Services like AudioNet were not known to 
exist at the time of the Act, and the impact of such services and their benefits to the public 
could not have been considered by Congress when enacting section 114. In this regard, we 
note that the sole mention of the Internet in the legislative history of the Act comes only in a 
discussion of subscription transmissions -- pot in the context suggested now by the RIAA. 
See S. Rep. No. 128, 104th Cong. 2d Sess. at 36 (1995). 
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even more essential than with respect to television retransmissions. AudioNet has no control 
over which sound recordings are performed on any of the radio stations it may carry. There 
are thousands of recording labels and artists that hold the copyrights to their sound 
recordings, and many of which are not members of the RIAA. It would be an impossible 
task for a company like AudioNet, first, to ascertain who AudioNet would need to deal with 
for each song that a radio station chooses to play and, second, to negotiate a license with 
each and every sound recording copyright owner. Indeed, because of the much shorter 
length of most sound recordings performed on the radio vis a vis television programming, 
the difficulties for exclusive licensing for Internet radio retransmissions would be several 
orders of magnitude higher for Internet companies. Aid given the start-up nature of Internet 
companies, the expense of such negotiations would be completely prohibitive. 


Geographic Identification on the Internet 
In response to the questions from the Copyright Office, I would like to explain 
generally how geographic identification can be accomplished via the Internet. 


Every piece of digital data on the Internet must take some path from its origination 
point to its destination point. Along this path, the data is forwarded or retransmitted by 


devices that are known as routers, switches, hubs and terminal servers, until they finally 
reach their destination device, the PC of the recipient. 


Each of these devices as an identity known as an “IP address." The IP addresses of 
switches, and hubs are not particulariy useful for our purposes. However, the IP addresses 
of routers, and more importantly, terminal servers are particularly useful for identifying the 
geographic location of 2 user. These devices are static devices that physically remain in the 
same location at all times. Similarly, their IP addresses are static and rarely change. 


Therefore, it is possible to create a database, as AudioNet has done, that identifies 
where these static devices are located. It is also possible to relate these devices to specific 


telephone numbers, or ranges of telephone numbers. 


In addition, the start-to-finish route of data from AudioNet servers to the end user can 
be identified through a process known as a trace. This allows us to identify the final static 
router or terminal server on the route of our data, look up the associated telephone number 
or range of numbers for that device, and determine the locale of the PC that is making the 
call. 


For example, let us suppose ** xt an Internet user calls 214-748-1126 in order to 
access the Internet. This telephone number accesses a terminal server that has the IP address 
206. 190.33.11 and falls within the phone range of telephone numbers that call into that 
server (214-748-1125-1131). From there, the user sends a request to access the AudioNet 
service. This request goes to the router which determines where the request is to be sent, 
then to the network which ultimately carries the request to the AudioNet server. 


By doing a traceroute from our servers, we know the route the user has taken, and 
the terminal server into which they have dialed. We then can identify that terminal server in 
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our database, and the range of phone numbers that the user must have used to called inio that 
server. Then, by the phone number, we can identify the geographic area from which they 
are calling. In those cases in which the Internet user is calling a terminal service within that 
geographic area, AudioNet may know with reasonable certainty the location of the caller. 


The issue of what can be done as a matter of technology is separate from what should 
be done as a matter of policy. From the nature of the Copyright Office’s questions, it seems 
that the Copyright Office may be interested in the use of such a method to limit access to 
particular content according to particular geographical areas in which the terminal server is 
located. We respectfully submit that any statute or regulation that requires implementation of 
such technology so as to restrict delivery of content unnecessarily restrains consumer access 
to information that otherwise may freely be available to the public, and ultimately thwarts the 
fundamental opportunity of the Internet as a giobal communications medium. 


Conclusion 


Although Internet broadcasting is still under development, now is the time to extend 
the compulsory license to ensure its future. We therefore thank the Copyright Office for its 
interest in this issue, and for this opportunity to testify. 


President 
AudioNet, Inc. 
2914 Taylor Street 
Dallas, Texas 75226 


Voice: (214) 748-6660 


Fax: (214) 748-6657 
Email: mcuban@audionet.com 
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The National Association of Broadcasters (“NAB”) files theee Reply 
Comments in response to the Notice issued by the Copyright Office on March 20, 
1997, 62 Fed. Reg. 13396 (the “Notice”), the Comments previously filed in this 
proceeding, and the letter from the Register dated May 23, 1997, posing specific 
additiona! questions to the parties. NAB addresses these questions below, 
organized by discussion of related issues. 


L THESECTION 111 COMPULSORY LICENSE 
A Cable Bets Refoms 


1. Rate "Simplifications Would Be Dieruptive 
and Camsterorductive, 


NAB again urges the Office not to propose a statutory “simplification” of the 
cable rate structure that would eliminate all consideration of prior FCC rules in 
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determining the ra‘e to be applied to particular distant signals. Recent changes in 
the statute have already eliminated much of the complexity that previously 
characterized the rate structure. In any case, the prior FCC rules reflected 
market realities that continue to exist today, and have produced longstanding 
carriage patterns upon which stations, cable operators, and cable subscribers have 
come to rely. 

A wholesale elimination of the rate rules would result in local disruptions of 
carriage patterns that do not appear justified by any perceived advantages of 
simplification. Indeed, NCTA, representing the entities that are most directly 
affected by the rate structure complexity the Office has been asked to eliminate, 
does not support such a change. 

The rate rules come into play only with respect to Form 3 cable operators. 
Thus, fewer than one out of every five systems even potentially need to interpret 
them in filing their semiannual statements of account. Moreover, the number of 
instances in which a difficult question of interpretation arises must be 
reported during the hearing that his office communicated with over 3,000 cable 
operators a year (presumably out of more than 24,000 SOA filings by over 12,000 
systerws), he did not indicate how many involved interpretations of the rate rules 
that incorporate prior FCC rules. Most such issues have long since been worked 
out, because carriage patterns do not typically change with every accounting 
period. 


Moreover, the change in the Section 111 definition of “local service area” in 
1994 to encompass the area within which stations can assert must carry rights 
whether a particular signal is local or distant. Thus, the problems noted by 
former Register Ralph Oman, in 1993 testimony quoted in Baseball's initial 
comments in this proceeding,’ were largely cured by the subsequent action of 
Congress. The few cases in which it might still be necessary to resort to the FCC's 
1976 must carry rules to make a locai/distant determination (e.g., where a station 
is significantly viewed in a cable community that is located in an adjacent ADI) 
represent particular market circumstances that should not be disturbed in pursuit 
of “simplification.” | 

Indeed, the principal complexity of applying former FCC rules arises pot in 
determining which signals are distant or local but in determining which are 
subject to the 3.75% rate. The FCC rules applicable in defining whether a signal 
was “permitted” were designed to promote the public interest by limiting the 
indiscriminate importation of substantial numbers of distant market stations into 
local stations’ markets. The complexity of these rules arose from the fact that 
they included differing market-size criteria and various grandfathering and 
programming-based exceptions in order better to tailor the distant signal limits to 
community-specific circumstances. When the Copyright Royalty Tribunal adopted 


' Comments of the Office of the Commissioner of Baseball (“Baseball 
Comments") at 19. 
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the 3.75 rate for previously non-permitted signals, it created a self-correcting 
market mechanism under which the cable operators themselves decide whether 
are worth paying the 3.75 rate. 

Here again, the circumstances in particular cable communities determine 
the royalties to be paid. Even the varties who suggest the replacement of the 
current Section 111 royalty structure with a flat per-subscriber fee do not propose 
the elimination of the 3.75 rate or an equivalent structural disincentive against 
carrying numerous distant signals.* But even if the current rules for identifying 
“non-permitted” signais were replaced with a “simplified” rule (e.g., increased fees 
for all signals beyond the first three or four ), the individualized treatment of 
particular iucal communities would be lost, and signals previously enjoyed by cabie 
subscribers might be dropped. 

NAB believes that the current Section 111 rate structure should be left 
undisturbed, as it has operated satisfactorily in the marketplace for many years. 


2. No Royalty Payment Can Be Required 
for Local Signals. 


Two of the commenters propose that the cable rate structure be modified to 


2 See e.g., Written Statement of Fritz Attaway on Behalf of Motion Picture 
Association of America, Inc. (MPAA Comments”) at 7; Baseball Comments at 20. 
The Canadian Claimants, by contrast, propose the elimination of the 3.75 rate, but 
do not address the impact of the potential change in carriage patterns that might 
develop. See Comments of the Canadian Claimants Group at 12-16. 
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impose per-signal royalty payment obligations for retransmission of stations 
within their local service areas.’ NAB agrees that local stations are very valuable 
to cable operators. In light of the must carry rules, however, and the important 
public policy they are designed to promote -- ensuring the continuing availability 
of free over-the-air local broadcast signals -- it is unlikely that Congress would 
upset ‘he balance represented by the current Section 111 royalty structure with 
respect to local signals. Now that the Supreme Court has upheld the must carry 
rules and their important underlying policy objectives, the Office should not 
propose a cable royalty structure that would thwart those objectives. 

With respect to local signal retransmissions by satellite carriers under 
Section 119, as NAB stated in its initial comments, a “zero” royalty rate should be 
considered only to the extent that satellite carriers are made subject to the same 
must carry requirements and other local market rules that apply to cable systems. 


B The “Tariff Aporosch 

In its initial comments, Basebail proposed the adoption of the Canadian 
cable copyright system, which is based on the filing of tariffs by copyright owner 
collectives.‘ NAB believes that, while certain features of the Canadian system are 
advantageous, the process of adopting a radically new system would iteelf 
exacerbate the current delays in final distribution of the cable royalties, and the 


* Baseball Comments at 16; MPAA Comments at 6. 
* Baseball Comments at 23-24. 
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new system ma' in any case not obviate the other problems Baseball has 
identified with the current system. 

The attractive aspects of the Canadian system are chiefly that it operates 
prospectively and that it results in direct and contemporaneous collection of 
copyright royalties by copyright owners. At this point in the development of the 
Canadian system, all copyright owner collectives file a joint tariff that defines both 
the rate to be paid by cable operators and the distribution of those royalties 
among the copyright owner collectives. The large cable operators then send 
royalties on e monthly basis (and smaller systems on an annual basis) directly to 
the collectives. This generally allows cable royalties to be distributed to copyright 
owners within months after the retransmission occurs, rather than the eight or 
more years’ delay that now appears to be likely for the 1990 cable royalties in the 
United States. 

Such a system, in which the distribution of royalties among copyright owner 
‘groups is resolved prospectively, requires the relative shares of the groups to be 
determined years in advance of the actual retransmissions, rather than on the 
basis of after-the-fact evidence about what actually occurs. Moreover, the rate 
structure is a fixed per-subecriber fee for the right to retransmit all broadcast 
signals, and does nct vary as the cable operator carries more or fewer signals. 

NAB strongly agrees that the U.S. cable royalty distribution process should 
be focused more on distribution than on litigation, and that the costs and delays 
that result from engaging in such substantial litigation should be reduced or 
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eliminated if possible. But adopting the Canadian system would not necessarily 
necomplish that result. 

Most impcrtantly, the Canadian system appears to have resulted in a 
reduction in transaction costs because the copyright owner groups have settled 
most distribution issues among themselves. To the extent the Joint Sports 
cable distribution proceedings here (as was generally the case for the 1984 
through 1988 proceedings), the U.S. system would also have relatively low 
transaction costs. But even under the Canadian tariff system, if the copyright 
owner groups were unable to agree on distribution issues, litigation before an 
arbitration panel would be necessary. Indeed, the tariff approach has the effect of 
combining the rate adjustment and distribution proceedings that are resolved 
separately under our system, potentially increasing the complexity of the litigation 
by requiring the participation of more parties. NAB understands that the initial 
proceedings under the Canadian system, involving both rate issues and 
distribution issues as well as mutually incompatible tariff proposals by various 

Finally, the collective system iteelf could raise difficult policy questions that 
would have to be resolved by Congress, including antitrust and equity issues 
associated with forcing individual copyright owners to participate through 
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In short, there is no assurance that adopting the Canadian system, in which 
proposed tariffs would be submitted to a hearing before an arbitration panel 
(subject to judicial review) if not agreed to by all copyright owners and cable 
operators, would result in fair market rates, in simpler rates, in the imposition of 
new terms of carriage, or in lower transaction costs or less litigation, as Baseball 


suggests.’ 


C. Internet Transmissions 


L. The Internet Is Not Designed As 
A Local Market Medium 


NAB remains opposed to the extension of a compulsory license to any new 
technology that does not or cannot protect local broadcast markets. The Internet 
appears to be such a technology, since its fundamental nature is as a global! 
network, with every site reachable by anyone, anywhere. Unlike open video 
systems, for example, which are expected to provide video channels to paying 
subscribers within an identifiable local market and are subject to must carry 
obligations and other FCC regulatory requirements, the Internet is based on a 
model of ubiquity and the absence of geographical and regulatory restrictions.® 


® Baseball Comments at 12-24. 


* Mr. Cuban testified on behalf of AudioNet, Inc., that it would be possible to 
restrict access to any broadcast station to persons within the station's local 
market, by encrypting the signal and requiring passwords for access. NAB is 
concerned, however, that such a system might not be effective, especially in light 
of the general nature of the Internet to date and the lack of any proven 
technological means to ensure absolute security or to prohibit access to material 
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2. RIAA's Interpretation of the Digital Performance 
Right in Sound Recordings Act of 1995 (DPRA) Is 
TeevaL 1 inese Froceeqcir a6 Cieery Frronecn: 


Under the guise of commenting on whether compulsory licensing should be 
extended to the Internet, the Recording Industry Association of America (RIAA) 
provides a gratuitous interpretation of the DPRA in which it claims that 


transmissions of radio broadcasts over the Internet would involve a public 
performance of sound recordings as to which the copyright owners of those sound 
recordings enjoy exclusive rights. 

At the outset, NAB strongly urges the Copyright Office simply to ignore 
RIAA's interpretation of the DPRA. In reading the Copyright Office Notice in this 
proceeding, and Senator Hatch's letter which prompted it, one looks in vain for 
any question to which RIAA's exegesis on the rights of copyright owners of sound 
recordings under DPRA is even remotely relevant. This proceeding already 
presents more than enough complex issues, and there is no need to consider 
others. 

RIAA is also clearly wrong on the merits with respect to its view that radio 
station signals simultaneously transmitted over the Internet are subject to an 
exclusive right, or indeed any right, of copyright owners of sound recordings. 


on the Internet. NAB suggeste that substantial real-world evidence of the actual 
viability of such a security system must be provided before it would even be 
appropriate to consider the terms and conditions under which a compulsory license 
might be contemplated. 
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Section 114(d)(1)(A)(i) and Section 114(d)(1)(A)Gii) of the DPRA exempt from 
the public performance right for sound recordings a nonsubscription transmission 
other than a retransmission and, more particularly, a nonsubscription broadcast 
transmission. Section 114()(2) defines a broadcast transmission as a transmission 
made by a terrestrial broadcast station licensed as such by the Federal 
Communications Commission. Section 114(j)(9) defines a transmission as 
including both an initial transmission and a retransmission. Accordingly, Section 
114(d)(1)(A) clearly exempts nonsubscription radio station broadcast transmissions 
(and retransmissions) over the Internet, and RIAA's claim that this section does 
not apply to retransmissions simply ignores the definition of Sections 114(j)(2) and 
(9). 

The 150 mile limitation does not, as RIAA's Comments suggest, eviscerate 
the broadcast exemption for transmissions on the Internet. Section 
114(d)(1)(B)(i)() states that the 150 mile limitation shall not apply to 
nonsubscription broadcast transmission(s] by radio stations that are retransmitted 
on a nonsubacription basis by a terrestrial broadcast station. Simultaneous 
transmissions of a broadcast signal on the Internet are nonsubscription broadcast 
transmissions by radio stations that are retransmitted on the Internet on a 
nonsubscription basis by the station. 

The legislative history of the DPRA fully supports this interpretation. It is 
replete with language to the effect that the purpose and intent of the DPRA was 
to provide a yery limited new public performance right for sound recordings to 
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address only new technological developments that threatened the recording 
industry's core business, namely to sell recordings.’ The transmission of radio 
stations over the Internet poses no more threat to record sales than does their 
over the air transmission or transmission over cable. 

Finally, RIAA's interpretation of the DPRA, whereby the owners of sound 
recordings would have an exclusive right to authorize or prohibit Internet 
transmissions of radio stations, but would enjoy only a right of remuneration with 
respect to subscription transmissions of sound recordings by pay services, simply 
makes no sense. Why would Congress provide an exclusive right to the owners of 


7 See, e.g, S. Rep. No. 128, 104th Cong., 1st Sess. 13 (" . . . the Committee 
has sought to address the concerns of record producers and performers regarding 
the effects that new digital technology and distribution systems might have on 
their core business . . - ") (emphasis supplied); Id, at 14 ("an important rationale 


prerecorded music industry of digital subscription and interactive services."); Id. at 


recordings and erode copyright owners' ability to control and be paid for use of 
their work.”) (emphasis supplied); [d, (‘The limited right created by this 
legislation reflects changed circumstances: the commercial exploitation of new 
technologies in ways that may change the way prerecorded music is distributed to 
the consuming public.”); Id, at 16 (‘The Committee believes that sound recording 
copyright owners should have the exclusive right to control the performance of 
their works as part of an interactive service, and so has excluded interactive 
services from these limitations on the performance right."). See H.R. Rep. No. 
274, 104th Cong. lst Sess. 13 ("An important rationale for enactment of this 
legislation is to address the potential impact on the prerecorded music industry of 
digital subscription and interactive services."); Jd, at 14 (‘The Committee believes 
that sound recording copyright owners should have the exclusive right to control 
the performance of their works as part of an interactive service, and so has 
excluded interactive services from these limitations on the performance right.") 
(emphasis supplied). 
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sound recordings that would aliow them to prohibit radio stations from using the 
Internet, when stations pose no threat of facilitating copyright infringement and 
obtain no additional benefit from sound recordings as a result of their presence on 
the Net, while at the same time limiting the rights of those owners against 
subscription services, which actually exploit and profit from their sound 
recordings? 

Again, the legislative history is quite clear that the exclusive right was 
intended to apply only to interactive services,’ and should not be used to inhibit 
radio stations from engaging in simultaneous nonsubscription transmissions of 
their broadcast signals on the Internet. 


A. The Section 119 Compulsory License Was Intended to Provide Service 
to a Small Number of Rural Homes Beyond the Reach of Local 


Stations, Not to Millions of Urban and Suburban Customers 
PrimeTime 24 is delivering ABC, CBS, Fox, and NBC network 
programming by satellite to hundreds of thousands of urban and suburban 
customers who are plainly capable of receiving signals from their local network 


* See footnote 7, supra. The Act defines an “interactive service” as one “thet 
enables a member of the public to receive, on request, a transmission of a 
particular sound recording chosen by or on behalf of the recipient." 17 U.S.C. § 
114G)(4). A simultaneous transmission by a radio station on the Internet could 
not meet this definition under any circumstances. 
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stations.’ That is a flagrant violation both of the letter of Section 119 and of its 
purpose. As to the latter, NAB is submitting a statement by Michael Remington, 
who served as Chief Counsel to the House Judiciary Subcommittee that drafted 
Section 119 in 1988. As Mr. Remington explains, Congress’ goal in enacting the 
satellite compulsory license was so'sly to authorize satellite delivery of network 
programming to a small number of viewers in rural areas. See 134 Cong. Rec. 
28582 (1988) (“The goal of the bill . . . is to place rura] households on a more or 
less equal footing with their urban counterparts.”) (remarks of Rep. Kastenmeier) 
(emphasis added); 134 Cong. Rec. 28585 (1988) (“This legislation will increase 
television viewing choices for many rural Americans”) (remarks of Rep. Slattery) 
(emphasis added); 134 Cong. Rec. at 28587 (1988) (“television programming in 
rural areas is often limited”) (remarks of Rep. Roth) (emphasis added). 

Members of Congress expressed the same understanding in extending 
Section 119 in 1994. See Cong. Rec. S5406-07 (daily ed. May 10, 1994) (statement 
‘ of Sen. Heflin) (urging “expeditious consideration” of 1994 amendments; “it would 
be unconscionable to leave our rural citizens worrying about whether they would 
have access to broadcast and cable programming next year”) (emphasis added); 
Cong. Rec. S6156 (daily ed. May 23, 1994) (statement of Sen. Leahy) ("I thank my 
colleagues for their interest in ensuring that our constituents in rural areas have 
this opportunity to participate by satellite in the widest possible array of news, 


* PrimeTime 24 now has 2.5 million customers -- an increase of 500,000 in 
only the past six months. Testimony of Sid Amira, June 4, 1997, Tr. 146 (CBS y. 
PrimeTime 24). 
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sports, entertainment, educational, and informational programming”) (emphasis 
added); Cong. Rec. H8419 (daily ed. Aug. 15, 1994) (statement of Rep. Hughes) 
(‘fijn most cases, there are no cable systems to compete with. Most rural 

Americans have a single source -- the satellite carrier .. . .") (emphasis added). 


B. The “Antitrust” Lawsuit Filed By PrimeTime 24 Shows 
that Its Goal is to Abolish Any “Unserved Household” 


Lisuitation and Thereby Undermine Localism _ 
At the hearings held by the Office, all parties purported to agree that they 
supported the principle of localism -- that is, maintaining the system of local over- 
the-air television stations, providing a unique package of programming to each 
community, that Congress and the FCC have painstakingly nurtured over the past 
50 years. The “antitrust” lawsuit recently filed by PrimeTime 24 in federal court 


in New York City, however, lays bare its disdain for the over-the-air 
network/affiliate system and its desire to profit by undermining localiem. (A copy 
of the complaint is attached »; Exhibit A.) 

In its complaint in PrimeTime 24 Joint Venture v. National Broadcasting 
Co.. Inc,, 97-3951 (S.D.N.Y. May 30, 1997), PrimeTime 24 makes clear that its goal 
is to enable its customers to (a) watch sports events from other cities, (b) use time 
zone differences to watch programs at different times of day, and (c) watch 
network programs without any antenna at all -- opportunities that have pothing 
at al] to do with a customer's inability to receive local stations over the air. See 
id, at 77 4, 14, 29. That PrimeTime 24 is fully prepared to sacrifice localism on 
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the altar of its own profits is demonstrated by its contention that “satellite 
delivery has the potential jo render obsolete the structure of the television 
broadcast industry characterized by a few national networks each delivering 
programming, by over-the-air or cable technologies, through a single loca! station 
in each locality.” Id, at { 28 (emphasis added). 


C. The Testimony of PrimeTime 24's Own Experts Makes 
‘het A Subject Jould Be Comnlet 


‘ 


»)* , * q° 4 wir a , 


In this proceeding, PrimeTime 24 offered written statements and live 
testimony from two experts: William Hassinger, a former FCC staffer, and W. 
Russel] Neuman, a researcher who studies subjective reactions to video and audio. 
Since then, PrimeTime 24's experts have provided sworn testimony in lawsuits 
that applying a subjective, picture quality standard would be completely 
unworkable. In particular, PrimeTime 24's experts agree: 


-- that views about whether a TV picture is “acceptable” are 
personal and subjective; 


-- that because “acceptability” is subjective, multiple observers 
are required to obtain valid data; 


- that the stated opinions of people who have a stake in the 
outcome (in this case, dish owners who would like to get 
additional channels) are biased and unreliable; and 


-- that it would be necessary to use standardized, properly 
functioning equipment to do the tests, rather than the 
homeowner's own equipment, which may not be properly 
installed. 
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1. Opinions About Whether a Particular Television 
Picture is “Acceptable” Are Highly Subjective 


PrimeTime 24's experts confirm the obvious: that statements about 
whether a particular teievision picture is “acceptable” are subjective opinions. Mr. 
Hassinger, for example, testified that asking an individual “do you find this 
picture acceptable to you” is “a subjective question." Mr. Neuman confirms that 
ratings of picture quality are strictly “personal” and that people have “a broad 
range of tastes for different image characteristics.”"’ 


2. 


Because “Acceptability” is Subjective, Many Neutral 
-Obeervers Would be Requized to Obtain Valid Data 


If one wished to make « determination about whether the “picture quality” 
that could be achieved from over-the-air reception at a particular location was 
“acceptable,” it would be necessary to use a substantial number of observers to 
overcome the subjectivity that is inherent in such an assessment. This important 
principle is clearly stated in recognized standards for subjective assessments of 
picture quality, and has been firmly endorsed by PrimeTime 24's Mr. Hassinger. 

a. ITU Standards. In 1995, the International 


Telecommunications Union published the most recent version of a “Methodology 


"Deposition of William Hassinger, May 23, 1997, Tr. 74; gee algo id, at 111 (“It 
would be a subjective response if we simply asked them to evaluate the picture 


using their own judgment.”). 


" Testimony of W. Russell Neuman, June 3, 1997, Tr. 457-58 (attached as 
Exhibit E). 
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for the Subjective Assessment of the Quality of Television Pictures.” (The ITU 
paper is attached as Exhibit D.) To overcome the subjectivity inherent in picture 
quality ratings, the ITU methodology calls for at least fifteen nonexpert observers 
to be used. Exhibit D, § 2.5. These fifteen or more nonexpert observers must be 
carefully screened to ensure that they have good eyesight and do not suffer from 
color blindness. Id. 

b. Treatise Relied on by Mr. Neuman. The treatise 
Transmitted Picture Assessment by John Alinatt -- on which Mr. Neumann relies"* 
-- contains a chapter entitled “Method for Full-Quality Grading of Broadcast 
Television Pictures.” That chapter provides the following guidelines about the 
number of observers to be used and their qualifications: 


"Generally, twenty or more [non-expert] observers are employed, non-expert 

in the sense that none work in television engineering, or in the 

photographic or allied fields involving visual arts. Immediately prior to a 

session, the observers are screened for visual acuity using appropriately 

scaled Snellen charts, and (except for monochrome tests) for color vision 

using Ishihara charts." 

Allinatt, supra, at 125 (Exhibit B) (emphasis added). 

c. Mr. Hassinger’s Views. Mr. Hassinger concurs with the ITU 

and the Allnatt treatise that multiple observers are required in light of the 
subjectivity of picture quality assessments. E.g,, Hassinger Tr. 95 (“I don’t think a 


semple of one is appropriate”); Tr. 82-83 (‘[E]ven among experts, you will find 


= See W. Russell Neuman & Shawn O'Donnell, Broadcast Television Signal 
Strength. Grade of Service and Picture Quality at 3 n.2 (Dec. 10, 1996) (citing 


Alinatt treatise). 
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some spread of opinion. It's like we see two doctors or three doctors and not just 
one.”) (Exhibit C). Mr. Hassinger believes that at least five observers would be 
needed to evaluate whether the picture quality that cow) ‘> achieved at a 
particular location is subjectively “acceptable.” Hassinger Tr. 86, 109-110 (Exhibit 
C). 


3. A Subscriber’s Own Statements about Acceptability are 
Biased Because the Subscriber Knows He or She 


Will Get a Benefit By Giving the “Right Answer” 

PrimeTime 24's experts agree that, in gathering data about whether a 
particular television picture is “acceptable,” the data would be compromised if 
observers knew they would get a benefit for giving a particular answer. But that, 
of course, is precisely what happens when dish owners -- who have decided that 
they would like to receive a distant network station by satellite -- are aware they 
can do so long as they say their picture quality is “unacceptable.” 


a Rewarding an Observer for Giving a Particular 
Answer Creates An Obvious and Imnroper Bias 


PrimeTime 24's experts agree that one cannot get reliable data about 
picture quality by asking people who have a vested interest in the outcome. Mr. 
Hassinger, for example, said that he would “find it unacceptable that a test panel 
were giving incentives to arrive at one answer rather than another,” because that 
would tend to “skew the results.” Hassinger Tr. 88-89 (Exhibit C). Mr. Hassinger 
testified that telling people that they will get additional TV stations if they say 
their picture is “unacceptable” would be an improper attempt “to sway the 
observers in one direction as opposed to another.” Id, at 90-91. 
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Mr. Neumann, who does research about subjective reactions to television 
pictures, testified that he has never done a study in which observers were given a 
reward for giving one answer as opposed to another. Neuman Test. at 466 
(Exhibit E). That procedure, Mr. Neumann testified, would “bias” the study and 
“would not be an appropriate methodology for assessing their opinion.” Id. 


b PrimeTime 24 Rewards Customers Who Say Ther 
Over-the-Air Service is “Unacceptable” By Providing 
Them with Distant Network Station Signals 


Mr. Hassinger testified that if potential PrimeTime 24 customers know they 
will receive a benefit (access to distant: network stations) by saying their over-the- 
air reception is “unacceptabie,” their answers about “acceptability” will be biased. 
That bias would arise, for example, if viewers knew that saying “my picture is 
unacceptable” would enable them to watch network programs hours earlier or 
later (Hassinger Tr. 120); would enable them to watch out-of-market sports events 
Gd. at 124); or would enable them to watch network programs without putting up 
an antenna (jd. at 125-26). 


4. It Would Be Necessary to Use Standardized Equipment to 
Obtain Meaningful Information About Picture Quality 


PrimeTime 24 has suggested that the costs of doing signal intensity tests 
are too high because of the need to bring in special, standardized equipment. But 
it would be equally necessary to use standardized equipment if Congress were to 
adopt a subjective “acceptable picture” standard: otherwise, a household could be 


-19- 


467 


considered to be “unserved,” not because of any problem with the signal available 
to that household, but because it did not have the necessary equipment (such as a 
rooftop antenna) or its equipment was not functioning properly. 

This is not an academic issue. Some 2/3 of ali American television 
households subscribe to cable. There is little reason for cable «subscribers to 
acquire (or to maintain) over-the-air antennas. As a result, when a cable 
subscriber becomes a dish owner, he or she will typically not have a rooftop 
antenna at all -- or may own one that has been neglected for many years. 

The satellite industry freely admits this point. A satellite industry 
publication (submitted as Exhibit B to NAB's initial comments) says this: 


“[(U)}nderstand that the customer you were talking to probably has 
been a le TV subscriber for a long time. And there's a good 


a VAL ' eLhapetet- 


. Insider (Winter 1997). 

In his deposition testimony, Mr. Hassinger likewise acknowledged the 
obvious: that one cannot determine what type of reception a household could get 
from a rooftop antenna if the household does not have one. Hassinger Tr. 134. 
He also testified that he would need to be sure that the household had “good, 
clean connections” on the wires from the antenna down to the television set, 
because otherwise the TV station's signa] might be needlessly degraded. Id, at 
134-35. But it would obviously be much easier to use standardized equipment in 
good working order than to conduct a complex audit of the customer's antenna (if 


-20- 


any), wiring, VCR, and television, and of all of the connections between these 
various components. Mr. Neuman clearly understands this point: in his 
Pittsburgh study, he sent out engineers with standardized equipment, rather 
than relying on the (potentially defective) hookups in particular subscriber homes. 


5. Congress Considered, and Correctly Rejected, 
A, Smet ve we lee? dae w Mieaniheitew ir tere 


As discussed in the Statement of Michael Remington, Congress has already 
carefully considered -- and rejected -- a subjective test for eligibility to receive 
network service. In 1988, when Section 119 was originally being drafted, the 
satellite industry urged Congress to adopt a subjective standard. In response, the 
House Judiciary Subcommittee with jurisdiction over copyright matters prepared a 
draft bill that would have made eligibility depend on subscriber affidavits about 
picture quality. The Subcommittee rejected that proposal, however, because it 
would undercut copyright protection and provide no meaningful protection for the 
network/affiliate system. PrimeTime 24's current effort to change the law to 
retroactively “bless” its massive violations of the Copyright Act should likewise be 
rejected. 


D. Lh rye yey — Aya 


In its original comments to the Copyright Office, PrimeTime 24 presented a 


“study” by Russell Neuman that purported to show, for a tiny sample of locations 
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in or near Pittsburgh, Pennsylvania, that that there is no correlation between 
signal strength and picture quality. As discussed in detail in the enclosed 
Engineering Statement of Jules Cohen, the Pittsburgh study is riddied with flaws 
that render Mr. Neuman's conclusions of no value. For example, although Mr. 
Neuman did not disclose it in his submission to the Copyright Office, the 
engineers deliberately pointed the antenna the wrong way in making half of the 
videotapes that were later evaluated for “picture quality.” Mr. Neuman also failed 
to have the engineers take signal intensity measurements at the specific location 
at which they made videotapes, which makes it impossible to know what the true 
signal strength figures are. Moreover, Mr. Neuman allowed the engineers to 
hand-pick the specific locations to be tested, rather than using a random selection 


procedure to guard against bias. Even aside from all of those flaws, Mr. Neuman 


does not even claim that the data he gathered in Pittsburgh -- one of the hilliest 
major cities in the United States -- are representative of anyplace else. 

By contrast, data collected in 1994 in Charlotte, North Carolina -- which 
PrimeTime 24 itself introduced in evidence in the Miami lawsuit -- show there is 
in fact a strong relationship between signal strength and picture quality. The 
data were collected by neutral scientists for a different purpose: comparing the 
performance of conventional (analog) TV signals with digital signals. In the 
course of that study, however, engineers gathered data similar to that collected in 
the Pittsburgh study; unlike in the Pittsburgh study, however, the engineers used 
proper sampling and other procedures. As the enclosed Engineering Statement of 
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Jules Cohen and Declaration of Richard Boyce explain, the data show a strong 
positive relationship between signal strength and subjectively-evaluated picture 
quality. 


Q. If Section 119 were amended to require giving a disclosure statement 
concerning the unserved household limitation to the viewer before the viewer 
subscribes to satellite service, what should the disclosure statement say? 

A: NAB agrees that disclosures by satellite carriers should be greatly 
strengthened, in accordance with the suggestions made by the Network Affiliate 
Q: If the broadcast and satellite industries do not reach a voluntary 
agreement on a new means to determine whether a viewer lives in an unserved 
household, should some mandatory arbitration or other dispute resolution 

mechanism be put into the law? | 

A: No. The law already provides an objective standard -- Grade B signal 
intensity -- and the FCC already provides a specific set of procedures for 
determining the signal intensity at a particular location. See 47 C.F.R. § 73.686. 
What is needed is not a new means to determine eligibility, but compliance with 
the existing «tandard for eligibility. In that regard, we note that PrimeTime 24's 
director of “compliance,” Roy Levi, candidly admitted in open court that 
PrimeTime 24 takes no steps whatsoever to determine whether its customers are 
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likely to receive a signa! of Grade B intensity. This lawlessness should not be 
rewarded by changing the law. 

Q: How often does the Grade B signal intensity measurement fail to predict 
whether the household is getting good reception? 

A: As discussed above, Grade B intensity is a very good proxy -- and the 
only practical proxy -- for picture quality, as shown by the Charlotte data 
discussed above. 

Q: What better way is there to test whether a viewer lives in an unserved 
household than the Grade B signal intensity measurement? 

A: The term “unserved household” is defined, in relevant part, in terms of 
the availability of a Grade B intensity signal. Thus, determining whether a 
household is “unserved” necessarily requires an assessment of whether the 
household receives a Grade B intensity signal. As discussed in detail above, any 
effort to change the definition of “unserved household” to incorporate a subjective, 
picture quality standard would make the law completely unworkable. 

Q: How would the picture quality test be standardized to avoid 
subjectivity? 

A: As discussed above, the testimony of PrimeTime 24's own experts shows 
that there is no way to avoid subjectivity in making picture quality assessments. 

Q: If it is determined that the viewer lives in a served household, should 
there be a right of appeal, and how should that appeal work? 

_ A: In accordance with the procedures contemplated by the 1994 
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amendments to Section 119, satellite carriers should have the option to carry out a 
signal intensity test (..c., testing for dBu levels) at the home of a particular 
subscriber, on reasonable advance notice to the local station. If the test shows 
that the customer cannot receive a signal of Grade B intensity, the satellite carrier 
should be able to impose the reasonable testing costs on the local station. At the 
same time, the carrier should bear the cost if the test shows that the customer can 
receive a signal of Grade B intensity. Conversely, stations should likewise have 
the right to conduct tests on the same “loser pays” basis. 


Respectfully submitted, 


peu L ae 


June 20, 1997 
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1. My name is Jules Cohen. I have been a professional 
engineer with particular emphasis on the fields of broadcasting 
and signal propagation since the end of 1945 upon my release from 
active duty as a commissioned officer in the U.S. Navy. I was 
awarded the degree of Bachelor of Science in Electrical 
Engineering by the University of Washington (Seattle) in 1938. 

My initial employment in the field of broadcasting was as a 
Senior Engineer in the consulting firm of Wele@on and Carr. Since 
1952, I have been either a sole practitioner, partner or officer 
of a firm in consulting practice. Clients served have included, 
among numerous others, five television broadcast networks (ABC, 
NBC, CBS, PBS and Fox), group owners of radio and television 


stations, the Association for Maximum Service Television, Inc., 


the National Association of Broadcasters (NAB), and the 
Electronic Industries Association. My testimony as a qualified 
professional engineer has been accepted by Federal and State 
courts, the Federal Communications Commission (FCC), and various 
local boards. I hold professional engineer licenses issued by 
the District of Columbia, the location of my office, and by the 


Commonwealth of Virginia, the place of my residence. I ama Life 
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Fellow in both the Institute of Electrical and Electronics 
Engineers and the Society of Motion Picture and Television 
Engineers. I am a member of the National Society of Professional 
Engineers and the American Association for the Advancement of 
Science. I was elected to membership in Tau Beta Pi, the 
engineering scholastic honorary. I received the 1988 Engineering 
Achievement Award of the NAB and the 1992 Engineering Achievement 


Award of the Broadcast Pioneers Washington Chapter. 


2. This engineering statement is directed to 
conclusions expressed by Professor Russell Neuman with respect to 
the purported absence of a relatiecnship between picture quality 
and field intensity (or field strength, which means the same 
thing). Mr. Neuman's expressed belief that field intensity 
cannot be relied upon as a measure of picture quality is contrary 
to my decades of experience with television performance and 
contrary to the results of a comprehensive study described below. 
Mr. Neuman's conclusion appears to be based on a small study he 
supervised in Pittsburgh, Pennsylvania; as discussed below, that 


study is fatally flawed. 
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Charlotte Field Tests 


3. To test the suitability of a system of digital 
transmission for the new generation of teievision broadcasting, 
field testing was conducted in, and in the vicinity of Charlotte, 
North Carolina. The data reported herein were from testing 
performed in 1994. The 1994 tests were part of a field test 
program conducted by the Field Testing Task Force under the 
Advisory Committee or Advanced Television Service of the Federal 
Communications Commission. I chaired the Field Testing Task 
Force, and was the principal author of the test procedures and of 
the narrative portion of the report dated September 16, 1994. 

The purpose of the testing was to determine the suitability of a 
system devised to provide over-the-air television broadcasting 
using digital technology. An important aspect of the testing was 
a comparison of the digital transmissions with the analog 
broadcast system now used in North America and other parts of the 


world. 


4. The Charlotte testing was designed to achieve 


statistically significant results. That objective was achieved 
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by specifying that the pattern of locations for measurements and 
observations followed either grid configurations or even 
intervals along radial lines extending from the transmitter 
location. Grid configurations were used in two communities. The 
first conmunity was Charlotte, a city of substantial size (1990 
population 314,447) with tall buildings downtown and residential 
areas with structures of more moderate size. Rock Hill, South 
Carolina, the second community, provided a medium-sized city 
(1990 population 35,344). Within each community, an additional 
"cluster" configuration was used. The cluster was also a grid, 
but with closer spacing between grid lines than for the primary 
grid. A third small cluster was located within a few miles of 
the transmitter to test performance at locations where the 
vertical plane radiation pattern of the transmitting antenna 
reduces signal strength. Radials, eight in number, were selected 
to traverse terrain of different characteristics, ranging from 
relatively smooth to decidedly irregular. The team conducting 
the study was cequired to locate the test vehicle as close to the 
grid line intersections and *» the evenly spaced radial locations 
as the availability of roads permitt’4d. The sum of locations, 
including the grid intersections and even spacing along the 
radials, was approximately twe hundred. 
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5. To carry out the proposed test program, a 
specially-designed and equipped transmitting plant was 
constructed. Testing was conducted on both channel 6, a low-band 
VHF channel, and on channel 53, a UHF channel. Channel 53 field 
strength measurements and picture observations were made at all 
199 locations. Because of complaints of interference from the 
channel 6 operation to cable channel 6, measurements and 


observations on that channel were made at only 169 locations. 


6. At each location, the test vehicle, with mast 
extended to 30 feet above ground, was first used to conduct 
continuous measurements of field strength in accordance with 47 
C.F.R. § 73.686 over a 100-foot path for the purpose of 
determining the variability of signal strength in the vicinity. 
The vehicle was then relocated to the center of the run, the 
antenna was rotated to achieve the best picture, the signal 
strength was measured at that location, and the picture quality 
was evaluated by a team of three observers. The picture quality 
recorded, based on the CCIR five-point rating scale, with 
intermediate rating points, represented the consensus of the 
three observers. Picture quality observations were made while 


looking at the receiver screen while at the site. Although 
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recordings were made, they were strictly for archival purposes. 


No picture ratings were made based on those recordings. 


7. Although median signal strength from the 100-foot 
runs was available in the Charlotte study, signal strength was 
also measured at the precise location where picture observations 
were made. To have meaning, picture quality and signal strength 
must be for the same location. Since in any 100-foot run signal 
strength may vary greatly, and the vehicle could be placed at any 
arbitrary location for the picture observation, the median is not 
a proper parameter from which to draw conclusions about the 
relationship between signal strength and assessments of picture 


quality. 


8. The foregoing description of the Charlotte testing 
is in marked contrast to Mr. Neumann's Pittsburgh study, discussed 
below. In Pittsburgh, the locations were not made in a way that 
would guarantee randomness; approximately half of the 
observations were wade with the antenna directed deliberately in 
a direction away from the station poten ehuepeute and the picture 


ratings were made by a single person from a recording. 
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The Unauitability of Placing Reliance on Charlotte Channel 6 Data 
9. As pointed out in the report of the 1994 Charlotte 
study, channel 6 euboeeed from significant handicaps that 
eliminate its usefulness for relating picture quality to signal 
strength. To avoid interference to licensed channel 6 
operations, the power of the experimental channel 6 station had 
to be reduced to only one-tenth of that used normally for channel 
6 operation. The result of that reduced power was a 
susceptibility to power line and other man-made noise not 
experienced by the usual channel 6 operation. An additional 
handicap was the interference from noncommercial FM stations that 
operate on frequencies immediately above channel 6. Channel 6 
broadcast stations are protected from FM interference by the 
rules of the Federal Communications Commission. Since no 
regularly licensed channel 6 station exists in Charlotte, the 
restrictions on the FM stations normally invoked are not present. 
As a consequence, the experimental operation received 
interference not expected normally, and that interference was 
further aggravated by reduced transmitting power. The channel 6 


portion of the Charlotte study was useful to compare the 
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performance of digital and analog television, but not as a guide 


to the relationship of field strength and picture quality. 


Analysis of Channel 53 Data 


10. The Channel 53 picture observations do not present 
the considerations that make the channel 6 data unsuitable for a 
picture quality versus signal strength analysis. The 
relationship of signal strength to picture quality was not an 


objective of the Charlotte study, but the data are there for such 


an analysis. 


11. A statistical analysis of the data from channel 53 
in the Charlotte atudy shows a very strong likelihood of a 
positive relationship between signal strength and picture 
quality. Mr. Neuman's contention that the two factors are not 
related is inconsistent with the facts derived from the Charlotte 
field experience. It is also inconsistent with my observations 


during more than four decades as a broadcast engineer. 
Mx. Meuman's Pittsburgh Study is Patally Flawed 


12. Mr. Neumann's study suffers from a number of 


critical flaws that render his data of no value for drawing 


4¥- 


conclusions about the relationship between signal strength and 
picture quality. First. Mr. Neuman selected Pittsburgh, the 
hilliest major city in the United States east of the Mississippi 
River, a location certainly not typical of the large majority of 
United States cities. In his testimony, Mr. Neuman conceded that 
he did not know what results he would have obtained if he had 
done similar studies in other liocations. Second, Mr. Neuman had 
the engineers look at only a very small sample of 15 locations. 
Third, instead of assuring a random sample that would eliminate 
any possibility of bias, he instead had the engineers hand-pick 
the locations to be tested. Fourth, for approximately half the 
tests, the engineers deliberately pointed the antenna away from 
the station in question, a procedure which will typically worsen 
picture quality. Fifth, the engineers did not measure the field 
strength at the specific locations where the videotapes were 
made; instead, Mr. Neuman used the median value from a 100-foot 
run, a value which could be significantly higher or lower than 
the field strength at the spot where the vehicle was stopped for 
the purpose of making the video recording. For example, at three 
of the 15 Pittsburgh locations, the signal intensity ranges over 
the course of the 100-foot run were between 34.9 dBu and 77 dBu, 
between 43 dBu and 73 dBu, and between 34 dBu and 86 dBu. These 
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aBu data are on a compressed, “logarithmic” scale; in arithmetic 
terms, the high-end values are 30 to 200 times stronger than the 
low-end values. At the locations where videos were recorded, the 
signal intensity could be at either extreme or anywhere in 
between. Mr. Neuman did not have the engineers collect the data 
that would have answered the question. Sixth, although picture 
quality ratings are highly subjective and individual, the picture 
quality ratings were made by only one person. Finally, the 


picture quality ratings were made from a recording of unknown 


quality. 


13. For all the foregoing reasons, Mr. Neuman cannot 
derive useful conclusions from his 15-location Pittsburgh study, 
par-icularly when the results are compared with the Charlotte 
chamnel 53 study with its approximately two hundred locations 


designed to provide a statistically valid sample free of bias. 


CA..— 


Jules Cohen, P.E. 


June 18, 1997 
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Declaration of Richard L. Bo 


1. I am President of Econometrica International. Inc. In my work. I employ 
statistical analysis on a regular basis. I earned an A.B. in mathematics from Occidental College 
in 1968 and a Ph.D. in economics from the University of California at Santa Barbara in 1975. 
From 1977 to 1983, I was an assistant professor of economics at the State University of New 
York at Binghamton, where | taught graduate and undergraduate courses in mathematical 
statistics and econometrics. Both from my educational and teaching background and from my 


professional work, I am well-acquainted with the standard techniques of statistical analysis. 


2. I applied standard statistical techniques to the data set titled "Terrestrial ATV 
Test Data Summary (Chan 53),” to test whether or not there is a linear relationship between the 
dependent variable "Impairment. GC-Off" (which I understand to be a subjective assessment of 
picture quality) and the independent variable "Field Strength,(dBuV/m)” (which | understand to 
be a point measurement of field strength). I understand that the variable "Field Strength, 
(dBuV/m)" was measured at the same time and place at which the television picturc was 


evaluated. 


3. I calculated the simple correlation between these two variables as .74. In my 
opinion, correlations of this magnitude indicate a strong likelihood of a linear relationship 
between the two variables. Le., that a stronger signal is likely to be associated with a better 


picture. 
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4. I also calculated the coefficients of a linear equation relating "Impairment, 
GC_Off" and the point measure of field strength and a constant term using least squares 
regression. The R-squared term for a least squares linear regression measures the percentage of 
the squared deviations of the dependent variable around its mean value that is explained by the 
deviations of the independent variable about its mean. In other words, the R-squared statistic 
measures the degree to which differences in picture quality assessments can be explained by 
differences in field strength. The calculated R-squared value here is .55. In my opinion, an 
R-squared value of this magnitude indicates a strong likelihood of a linear relationship between 


the two variables. 


5. The slope coefficient of a linear equation measures the change in the dependent 


variable (here, a subjective assessment of picture quality) associated with a unit change in the 
independent variable (here, signal strength) for the data set from which the slope coefficient was 
calculated. The magnitude of the slope coefficient, when combined with the measures of 
variability of the slope coefficient, permit a statistical test of the question whether or not there is 
a linear relationship between the cependent and the independent variables. That is, using the 
"Parameter Estimate" and the "Standard Error” of the slope coefficient, a "t-statistic" can be 
calculated and used to test the formal hypothesis that the true slope is zero. If the true slope is 
zero, there is no linear relationship between the dependent and independent variables. The 
calculated slope for the Channei 53 data is .056 and the calculated t-statistic is 15.39. In my 
opirion. a positive slope and a t-statistic value of this magnitude indicates a very strong 


likelihood of a positive linear relationship between the two variables. 
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6. Taken together. the magnitude of the correlation, the size of the R-squared 
value. and the positive slope and large t-statistic value. indicate. in my opinion. that there is 
virtually no likelihood that signal strength and subjective assessments of picture quality are 


urelated. 


7. I declare under penalty of perjury that the foregoing is true and correct to the 


best of my knowledge. 


Executed on June 17, 1997. 


DECLARATION OF MICHAEL J. REMINGTON 
Before the Copyright Office 
Library of Congress 


Docket No. 97-1 


I have prepared this Declaration to assist the Copyright Office ("Office") which, pursuant to 
a Notice of Inquiry (62 Fed. Reg. 13,396 (March 17, 1997), is examining the compulsory licensing 
of broadcast retransmissions for the purpose of recommending legislative changes to Congress. This 
Declaration is focused on one specific element — the retransmission of network signals by satellite 
carriers to unserved households (that is, “white areas") — of the compulsory license created by the 
Satellite Home Viewer Act of 1988. Pub. L. No. 100-667 (Title II), 100th Cong., 2d Sess. (1988), 
codified at 17 U.S.C. § 119 (“1988 SHVA"). This Declaration is also designed to assist the Office 
in answering several of the questions set forth in the Office’s letter to commenting parties dated 
May 23, 1997. 

CONCLUSIONS 


° First, the 1988 SHVA was enacted to benefit satellite home viewers who reside in 
mural (and not urban or suburban) parts of the country. 


. Second, the plain language of the 1988 SHVA clearly sets forth an objective standard 
for determining whether a household is “unserved," and an analysis of legislative 


° Third, Congress considered and expressly rejected s subjective (iubscriber or carrier- 
administered) test in favor of the objective standard. 


. Fourth, without the objective standard and resultant protection of the network/affiliate 
relationship, the 1988 SHVA would not have been enacted. 
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QUALIFICATIONS AND BACKGROUND 

I am, and have been since July of 1996, a partner in the Washington, D.C., office of Drinker 
Biddle & Reath LLP, a law firm with its home office in Philadelphia. I specialize in the field of 
intellectual property law. Having been a member of the bar of the State of Wisconsin since 1973, and 
the bar of the District of Columbia since 1980, I am admitted to practice before the United States 
Supreme Court, the United States Court of Appeais for the Federal Circuit, and several other circuit 
courts. 

From 1983 until 1991, I served as Chief Counsel of the Subcommittee on Courts, Intellectual 
Property and the Administration of Justice ("Subcommittee") (under the chairmanship of Robert W. 
Kastenmeier of Wisconsin) of the House Committee on the Judiciary. In that capacity, I held the 
principal staff position for the Subcommittee and not only served the Chairman in a variety of 
capacities, but specialized in matters relating to intellectual property. For exampie, I served as “lead 
counsel” to the Subcommittee that produced over 20 public laws relating to intellectual property, 
including the 1988 SHVA, the Semiconductor Chip Protection Act of 1984, the Berne Convention 
Implementation Act of 1988, aad the Architectura! Works Copyright Protection Act of 1990. 

I also served the Committee on the Judiciary in two other capacities: from 1977 to 1981 as 
counsel specializing in court reform and the administration of justice; and from 1991 to 1992 as a 
special transition counsel to assist the new Chairman of the Subcommittee on Intellectual Property 
and Judicial Administration (William Hughes of New Jersey) specifically in matters relating to 
intellectual property. 

1 additionally have professional experience in the executive and judicial branches of the United 
States government, having served as an Honors Program Attorney, Criminal Division, United States 
Department of Justice (from 1975 to 1977) and Deputy Legislative Affairs Officer for the 
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Administrative Office of the United States Courts under then-Chief Justice Warren E. Burger (from 
1981 to 1982). I currently serve as Adjunct Professor of Law at George Mason University, where 
I co-teach copyright law with a former Register of Copyrights. In the past, I have taught law school 
seminars and continuing legal education programs, with a focus on copyright law and an occasional 
focus on the legislative process. In this category are classes at Harvard University, University of 
Wisconsin, Vanderbilt University, University of Pennsylvania, and Catholic University Law Schools, 
as well as lectures for the World Intellectual Property Organization, the Copyright Institute, the 
Library of Congress, and the United States Information Agency. Finally, I have authored or co- 
authored several articles about copyright law reform. 

By way of background, the 1988 SHVA took almost three years (1985-1988) to enact. From 
initial identification of the issues addressed in the iegislation to final enactment, the Chairman of the 
Subcommittee, Robert W. Kastenmeier, played a pivotal role in the legislative process. He chaired 
all four days of hearings held by Congress (no hearings were held in the Senate) on issues regarding 
the copyright liability of satellite carriers. See Copyright and New Technologies: Hearings Before 
the House Judiciary Subcomm. on Courts, Civil Liberties and the Administration of Justice, 99th 
Cong. ist & 2d Sess. (1985-86) ("99th Cong. House Hearings"); ace alao Satellite Home Viewer Act: 
Hearings Before the House Judiciary Subcomm. on Courts, Civil Liberties and the Administration of 
Justice, 100th Cong., ist & 2d Sess. (1987-88) ("100th Cong. House Hearings"). Chairman 
Kastenmeier also served as chief sponsor of the legislative reform proposal (H.R. 2848) that 
ultimately was enacted into law, suthored the principal House Committee report, and served as floor 
manager for debate in the U.S. House of Representatives. I served at his side during every step in 


the process. 
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other members of Congress: Representatives Synar, Boucher and Moorhead (all of whom served 
both on the Kastenmeier Subcommittee and the House Committee on Energy and Commerce, which 
received a sequential referral), Representatives Markey, Rinaldo and Tauzin (who led the bill through 
the Commerce Committee), and Senators Leahy, DeConcini, Hatch and Hollings (who steered the 
- House-passed bill through the Senate). 

In preparation for this Declaration, I have examined the legislative history (¢.g., bills, 
amendments, committee reports, official debates, and floor statements) of the 1988 SHVA during the 
relevant time period (1985-1988). I also have examined my own personal files and the archives 


(official bill files and background legislative materials) maintained by the House Committee on the 


1. The 1988 SHVA Was Enacted to Benefit Satellite Home Viewers In Rural (and 
Not Urbana or Suburban) Areas of This Country. 


The network retransmission provisions in Section 119 were clearly designed by Congress to 
permit and promote the delivery of network programming to rural areas of the country. 


"The Senate has before it legislation that will help those who live in pural areas 
...." 134 Cong. Rec. at 32055 (Oct. 20, 1988) (Senator Leahy) (emphasis 


added) 


"[T}he statutory icense for network signals applies in areas where the signals 
cannot be received via rooftop antennas or cable." H. Rep. No. 100-887, 
Past 1, 100th Cong., 2d Sess. 15 (1988) (“House Report (Part 1)"). 


“Because many .. . dishes are located in nual areas where access to broadcast 
signals is limited, this legislation will make available for the first time, a huxury 
most of us take for granted - network news." H. Rep. No. 100-887, Part 2, 
100th Cong., 2d Sess. 44 (1988) (“House Report (Part 2)") (Additional Views 
of Representative Tauzin) (emphasis added). 
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"(T]his agreement . . . advances the public interest by ensuring the availability of 
network signals throughout rural America." Transcript of House Judiciary Committee 
hearing on pending business at 178 (Aug. 2, 1988) (remarks of Representative 
Boucher) (emphasis added). 
"The goal of the bill is to stimulate commurications, especially to unserved 
areas of the country, and to place mural households on a more or less equal 
footing with their urban counterparts.” 134 Cong. Rec. at 28,582 (Oct. 5, 
1988) (remarks of Chairman Kastenmeier) (emphasis added). 
See also id. at 28,583 (remarks of Representative Olin: “My congressional district . . . is rural and 
mountainous."); id. at 28585 (remarks of Representative Slattery: "This legislation will increase 
television viewing choices for many rural Americans."); id. at 28587 (remarks of Representative Roth: 
"[T]elevision programming in rural areas is often limited."). Finally, in their lobbying efforts to 
support the legislation, satellite carrier interests emphasized the needs of rural America. See, ¢.g., 
letter from Carolyn Herr Watts (on behalf of the National Rural Electric Cooperative Association) 
to Hon. Robert W. Kastenmeier (dated Aug. 1, 1988), reprinted at 100th Cong. House Hearings at 
702. 
In short, to achieve the policy objective of helping individuals “who live in rural areas" or “just 
on the wrong side of a mountain" (Senator Leahy's words), 134 Cong. Rec. at 32055-56 (Oct. 20, 
1988), Congress created an objective standard to determine whether a household is “unserved." 
2. The Plain Language of the 1988 SHVA Clearly Sets Forth an Objective 
Standard For Determining “Unserved Household" and an Analysis of the 
Legislative History Confirms the Objective Standard. 
Congress expressly defined the term “unserved household" to mean (in relevant part) a 


"household . . . that cannot receive through the use of a conventional outdoor rooftop receiving 


antenna, an over-the-air signal of grade B intensity (as defined by the Federal Communications — 


Commission) of a primary network station affiliated with that network... ." 17 U.S.C. § 
119(4(10(A) (1988) (emphasis added). This language, initially developed by the House Judiciary 
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Committee, was not only confirmed by the House Committee on Energy and Commerce but by the 
full House and Senate as well. Compare H.R. 2848, as favorably reported by the House Committee 
on the Judiciary on August 2, 1988; H.R. 2848, as favorably reported by the House Committee on 
Energy and Commerce on September 27, 1988; H.R. 2848, as passed by the U.S. House of 
Representatives on October 5, 1988; H.R. 2848, as amended and again passed by the U.S. House of 
Representatives on October 19, 1988; H.R. 2848, as passed by the U.S. Senate on October 20, 1988, 
and sent to President Reagan who signed it on November 16, 1988. The above-cited language 
remained unambiguous and clear from August 2, 1988 until November 16, 1988. 

The plain language of the Satellite Home Viewer Act and all its legislative history lead me to 
the same conclusion: Grade B intensity is an objective standard. 

Although neither compelling need nor canon of construction require resort to legislative 
history, analysis of that history confirms that the definition of “unserved household" creates an 
objective standard. As explained in the Committee reports, the definition refers to the FCC's 
longstanding recitation of "Grade B" signal strengths in 47 CF.R. § 73.683(a). See House Report 
(Part 1) at 26; House Report (Part 2) at 25-26. See also incorporation of House Report (Part 1) into 
Senate floor debate by Senator Leahy (134 Cong. Rec. at 32056 (Oct. 20, 1988)); and incorporation 
of House Report (Parts 1 & 2) into House floor debate by Chairman Kastenmeier (134 Cong. Rec. 
at 31853) (Oct. 19, 1988). 


3. During the Legislative Process, Congress Considered and Expressly Rejected a 
Subjective (Subscriber or Carrier Administered) Test in Favor of an Objective 


Further review of the legislative history reveals that Congress expressly considered - and 
rejected —- a subjective standard for determining which households would be eligible to receive distant 
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first considered, legislative proposals did not contemplate retransmission of any network signals by 
satellite carriers to home viewers. See, ¢.g., H.R. 5572, 99th. Cong., 2d Sess. (1986). Therefore, a 
long march through the 99th Congress legislative history is not necessary. During the 100th 
Congress, H.R. 2848 was introduced on June 30, 1987. See Tab A hereto. Building upon the work 
of the predecessor Congress, H.R. 2848 contemplated retransmission only of superstation, and not 
network, signals. 133 Cong. Rec. 18358 (June 30, 1987) (floor statement of Chairman Kastenmeier 
on introduction of H.R. 2848); id. at 18357 (floor statement of Representative Synar on introduction 
of H.R. 2848). See Tab B hereto. Following two days of hearings, on April 27, 1988, the House 
Judiciary Subcommittee marked up H.R. 2848 and, after initial debate, Chairman Kastenmeier offered 
a substitute amendment to replace the original text of LR. 2848. See Tab C hereto; see also Report 
on the Activities of the Committee on the Judiciary of the House of Representatives During the 100th 
Congress, H. Rep. No. 100-1124, 100th Cong., 2d Sess. 107 (1988) (Tab D hereto). The Substitute 
Amendment would have permitted any dish owner to obtain network signals by satellite provided that 
the dish owner “files with the network station a signed affidavit that states that the [dish] owner 
cannot receive an adequate over-the-air television signal from the network station." Substitute 
Amendment, p. 4 (emphasis added). In other words, the Substitute Amendment would have given 
each dish owner the ability to determine for itself whether it was eligible based on its own subjective 
determination of whether it receives an “adequate” signal. Due to controversy raised by the 
Substitute Amendment in this regard and several others, the Subcommittee adjourned and took no 
further action for almost three months. 


After the April 27th adjournment, satellite carriers strongly urged the Subcommittee to adopt 


this subjective standard or a closely related standard (with distributors playing a role in the 
determination). Specifically, by letter dated May 19, 1988, PrimeTime 24 asked the Subcommittee 
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to adopt the Substitute Amendment with certain minor wording changes. See Tab E hereto. But the 
Subcommittee never adopted the Substitute Amendment supported by PrimeTime 24 and other 

On July 7, 1988, the Subcommittee returned to the mark-up table and approved a proposal 
made by the television networks and offered by Chairman Kastenmeier, which jettisoned the 
subjective “adequate signal" standard advocated by the satellite carriers and replaced it with the 
language codified in Section 119(d)(10)(A) (1988): “an over-the-air signal of grade B intensity (as 
defined by the Federal Communications Commission)." See Tab F hereto. 

In preparation for the Subcommittee mark-up, and among other duties, I prepared a 
“Comparison of Earth Station/Copyright Bills - As Pertains to the ‘Network Superstations.” Dated 
June 2, 1988, the Chart clearly shows the movement of the bill from the subjective test ("determined 
by dish owners through affidavits") to the objective standard (“based on signal intensity as defined 
by the F.C.C."). See Tab G hereto. 

On August 2, 1988, the full Judiciary Committee considered H.R. 2848, and after a friendly 
amendment by Representative Boucher to clarify and refine provisions of the bill regarding the impact 
of cable subscriptions on eligibility to receive network signals and two other friendly amendments, 
approved the measure by voice vote, no objections being heard. See House Report (Part 1) at 32. 

The reasons for Congressional rejection of a subjective (in the eyes of the viewer or the eyes 
of the distributor) standard are clear. First, a subjective test would not be consistent with the policy 
goal of helping rural households, because urban or suburban households could easily bypass the 
statute by merely stating that their reception of network signals is unsatisfactory in order to receive 
network signals from satellite carriers. Second, and more importantly, a subjective standard would 
do significant harm to the existing network/affiliate distribution relationship by permitting the 
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Congressional goals. 


4. Without the Objective Standard and Protection of the Network/Affiliate 
Relationship, the 1938 SHVA Would Not Have Been Enacted. 


The legislative history of Section 119 is replete with references by key members of Congress 
to “compromise” or "compromises." See, ¢.g., 134 Cong. Rec. 28582 (Oct. 5, 1988) (remarks of 
Chairman Kastenmeier); id, at 28583 (remarks of Representative Moorhead); id. at 28585 (remarks 
of Representative Tauzin). The principal floor managers in the House and Senate recognized those 
who participated in the process of achieving the legislative compromise: 

I would also like to acknowledge those who represent the satellite dish 
industry, the dish owners, the cable industry, the satellite carriers, independent 
industry, and ail others who recognized that many parties had a stake in 
solving this very difficult problem. 134 Cong. Rec. 32056 (Oct. 20, 1988) 
(remarks of Senator Leahy). 
In drafting the bill, we worked very hard with representatives of the Earth 
ion industry, the motion picture industry, the cable televisi 
industry, the common carriers, the superstations, independent television and 
the three networks, and the rural electric cooperatives in order to arrive at a 
solution. 134 Cong. Rec. 28582 (Oct. 5, 1988 ) (remarks of Chairman 
Kastenmeier). 
It is abundantly clear that one of the key compromises dealt with the retransmission by satellite 
carriers of network signals to unserved areas and the objective standard by which determinations were 
to be made about whether a household was unserved. 
associations, because it preserved and protected the existing network/affiliate distribution system by 


prohibiting the delivery of competing network signals to served areas. 
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The objective standard also received the support of the satellite carrier industry. See letter 
from Mark C. Ellison (on behalf of Satellite Broadcasting and Communications Association of 
America) to Hon. Strom Thurmond (dated Sept. 30, 1988), reprinted at 100th Cong. House Hearings 
at 620. 

The Copyright Office played a key role not only in advising Congress but in the drafting 
"process as well. The Register of Copyrights and the General Counsel's office participated in the 
hearings and drafting process, and working closely with Members, Committee staff and the 
professional drafters in the House Legislative Counsel's office. See 99th Cong. House Hearings at 
3 (testimony of Ralph Oman); 100th Cong. House Hearings at 174 (testimony of Ralph Oman). 

The 1988 SHVA passed the House and Senate, both unanimously by voice vote, no objections 
being heard, during the waning days of the 100th Congress. Without development of the objective 
standard for the delivery of network signals to unserved households, and the other compromises 
incorporated in the bill, it is safe to say that objections to scheduling the measure would have been 
conveyed to the House and Senate leadership; even a request for a recorded vote or the opportunity 
to amend the bill on either the House or Senate floors would have doomed its prospects for success. 

Finally, although I was no longer working on Capitol Hill when Congress extended for five 
more years and amended, in certain regards, the 1988 SHVA (Pub. L. No. 103-369, 103rd Cong,, 
2d Sess. (1994) ("1994 SHVA")), 2 review of the express amendatory language of the 1994 SHVA 
reveals that it did not modify the objective standard set forth in the 1988 SHVA. Nor did Congress 
take any steps that would conflict with any of the observations set forth in this Declaration: see, e.g. 
140 Cong. Rec. S 6156 (daily ed. May 23, 1994) (remarks of Senator Leahy re need to protect 
constituents in rural areas); id. at H 8419 (daily ed. Aug. 16, 1994) (remarks of Representative 
Hughes). See also S. Rep. No. 103-407, 103rd Cong., 2d Sess. 8 (1994): "The committee is 
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eapecially aware of the importance of home satellite viewing to households in rural areas;" Id. at 5: 
“(The limitation on delivery of network signals is designed to ‘respect [ ] the public interest in 
protecting the network-affiliate distribution system.' H.R. 887 (Part 2), 100th Cong., 2d Sess. 20 
(1988)." 


It scenetimes occurs that statutes are not clearly drafted, or that legislative history conflicts 
with the express words of a statute, or that legislative materials conflict with themselves. After all, 
law-making and legislative history are the work-products of a bicameral legislature and the elected 
representatives of the people from both political parties. But, from the perspective of one who was 
there and participated in the creation of the SHVA, absolutely no inconsistencies exist between a clear 
and unambiguous statute and its legislative history. Contrary to the statement in this docket of 
PrimeTime 24 Chairman and CEO (Sid Amira), who had no involvement in the drafting of the SHVA, 
the original intent of Congress is absolutely clear. The language of the SHVA is not "technical." 
Congress deliberately and consciously created an objective standard for determining whether a 
household is “unserved” in an effort to benefit satellite home viewers who reside in rural parts of the 
country and to preserve the network/affiliate relationship. 


June 20, 1997 
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New Amendment in the Nature of a Substitute (July 6, 1988) (approved by the 
Subcommittee on July 7, 1988) 


CHART: Comparison of Earth Station/Copyright Bills - As Pertains to the “Network 
Superstations" (dated June 2, 1988) 


“rawr H.R, 2848 


To amend title 17, United States Code, relating to cop.tights. to provide for the 
interim statutory licensing of the secondary transmission by satellite carners 


of superstations for private viewing by earth station owners. 


IN THE HOUSE OF REPRESENTATIVES 


Juxe 30, 1987 , 
Mr. Kasrexmeter (for himself, Mr. Syxaz. Mr. Boccuer. Mr. Moornneap, Mr. 
Huones, and Mr. Garcia) introduced the following bill; which was referred 
to the Committee on the Judiciary 


A BILL 


To amend title 17, United States Code, relating to copyrights, 
to provide for the interim statutory licensing of the second- 
ary transmission by satellite carriers of superstations for 
private viewing by earth station owners. 

l Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

8 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Satellite Home Viewer 

5 Copyright Act of 1987”. 

6 SEC. 2. AMENDMENTS TO TITLE 17. UNITED STATES CODE. 

7 Title 17, United States Code, is amended as follows: 

8 (1) Section 111 is amended— 


501 


2 

1 (A) in subsection (a)— 

2 (i) in clause (3) by striking “‘or” at the 
3 end; 

4 (ii) oy redesignating clause (4) as clause 
5 (5); and 

6 (iii) by inserting the following after 
7 clause: 

8 (4) the seco -:y transmission is made by a sat- 
9 ellite carrier for pn.ate viewing pursuant to a compul- ) 
10 sory license under section 119; or”; and 

11 (B) in subsection (d\(2A) by inserting before 
12 “Such statement’’ the following: 

13 “In determining the total number of subscribers 
14 and the gross amounts paid to the cable system 
15 for the basic service of providing secondary trans- 
16 missions of primary broadcast transmitters, the 
17 system shall not include subscribers and amounts 
18 collected from subscribers receiving secondary 
19 transmissions for private viewing pursuant to sec- 
20 tion 119." 
21 (2) Chapter 1 of title 17, United: States Code, is 
22 amended by adding at the end the following new sec- 
23 tion: 
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1 “$119. Limitations on exclusive rights: Secondary trans- 
missions of superstations for private viewing 


2 

3 “(a) SECONDARY TRANSMISSIONS BY SATELLITE Cak- 
4 RIERS.— z | 

5 “(1) Subject to the provisions of clauses (2), (3), 
6 and (4) of this subsection, secondary transmissions of a 
7 primary transmission made by a superstation and em- 
8 bodying a performance or display of a work shall be 
9 subject to statutory licensing if the secondary transmis- 
10 sion is made by a satellite carrier to the public for pri- 
11 _vate viewing, and the carrier makes a direct charge for 
12 _ such retransmission service to each subscriber receiving 


13. the secondary transmission or to a distributor that has 
14 contracted with the carrier for direct or indirect deliv- 
15 ery of the secondary transmission to the public for pri- 
16 vate viewing. 

17 “(2) Notwithstanding the provisions of clause (1) 
18 of this subsection, the willful or repeated secondary 
19 transmission te ‘x¢ public by a satellite carrier of a pri- 
20 = mary trar-~ un made by « superstation and embody- 
21 ing a periormance or display of a work is actionable as 
22 an act of infringement under section 501, and is fully 
23 subject to the remedies provided by sections 502 
24 through 506 and 508, where the satellite carrier has 
25 not deposited the statement of account and royalty fee 
26 _ required by subsection (0). 
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1 (3) Notwithstanding the provisions of clause (1) 
2 of this subsection, the secondary transmission to the 
3 public by a satellite carrier of a primary trausinission 
4 made by a superstation and embodving a performance 
5 or display of a work is actionable as an act of infringe- 
6 ment under section 501, and is fully subject to the 
7 remedies provided by sections 502 through 506 and 
8 sections 509 and 510, if the content of the particular 
9 program in which the performance or display is em- 
10 bodied, or any commercial advertising or station an- 
1] nouncement transmitted by the primary transmitter 
12 during, or immediately before or after, the transmission 
13 of such program, is in any way willfully altered by the 
14 satellite carrier through changes, deletions, or addi- 
15 tions, or is combined with programming from any other 
16 broadcast signal. 

17 “(4) Notwithstanding the provisions of clause (1) 
18 of this subsection, the willful or repeated secondary 
19 _ transmission to the public by a satellite carrier of a pri- 
20 mary transmission made by a superstation and embody- 
21 ing a performance or display of a work is actionable as 
22 an act of infringement under section 501, and is fully 
28 subject to the remedies provided by sections 502 
24 through 506 and 509, if the satellite carrier discrimi- 
25 nates against a distributor in a manner which violates 
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5 
the Communications Act of 1934 or rules issued by the 
Federal Communications Commission with respect to 
“(o) Statutory License ror Seconpary TRANS- 
wissions For Patvate ViEwING.— 

“(1) A satellite carrier whose secondary transmis- 
sions are subject to statutory licensing under subsection 
(a) shall, on a semiannual basis, deposit with the Reg- 
ister of Copvrights, in accordance with requirements 
that the Register shall, after consultation with the 
Copyright Royalty Tribunal, prescribe by regulation— 

“(A) a statement of account, covering the 
preceding 6-month period, specifying the names 
and locations of all superstations whose signals 
were transmitted, at any time during that period, 
to subscribers for private viewing as described in 
subsection (a1), the total number of subscribers 
that received such transmissions, and such other 
data as the Register of Copvrights may, after con- 
from time to time prescribe by regulation; and 

“(B) a rovalty fee for that 6-month period, 
computed by multiplying the number of subscrib- 
ers receiving each secondary transmission during 
each calendar month bv 12 cents. ¥ 
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6 
1 (2) The Register of Copyrights shall receive all 
9 fees deposited under this section and, after deducting 
3 the reasonable costs incurred by the Copyright Office 
4 under this section (other than the costs deducted under 
5 clause (4)), shall deposit the balance in the Treasury of 
6 


the United States, in such manner as the Secretary of 


i the Treasury directs. All funds held by the Secretary 
8 of the Treasury shall be invested in interest-bearing . 
9 United States securities for later distribution with in- 
10 terest by the Copyright Rovalty Tribunal as provided 
1] by this title. 

12 “(8) The royalty fees deposited under clause (2) 
13 shall, in accordance with the procedures provided by 
14 clause (4), be distributed to those copyright owners 
15 whose works were included in a secondary transmis- 
16 sion for private viewing made by a satellite carrier 
17 during the applicable 6-month accounting period and 
18 who file a claim with the Copyright Royalty Tribunal 
19 under clause (4). 


20 (4) The royalty fees deposited under clause (2) 

21 shall be distributed in accordance with the following 

22 procedures: 

23 ‘“(A) During the month of July in each year, 

24 each person claiming to be entitled to compulsory 

25 license fees for secondary transmissions for private 
@HR 2048 IK 


7 
viewing shall file a claim with the Copyright Roy- 


l 

2 alty Tribunal, in accordance with requirements 

3 that the Tribunal shall prescribe bv regulation. 

4 Notwithstanding any provision of the antitrust 

5 laws, for purposes of this clause any claimants 

6 may agree among themselves as to the propor- 

7 tionate division of compulsory licensing fees 

8 among them, may lump their claims together and 

9 file them jointly or as a single claim, or may des- 

0 ignate a common agent to receive payment on 

1 their behalf. 

2 ‘(B) After the first day of August of each 
13 year, the Copyright Royalty Tribunal shall deter- 
14 mine whether there exists a controversy concern- 
15 ing the distribution of royalty fees. If the Tribunal 
16 determines that no such controversy exists, the 
17 Tribunal shall, after deducting reasonable adminis- 
18 trative costs under this clause, distribute such fees 
19 to the copyright owners entitled to receive them, 
20 or to their designated agents. If the Tribunal finds 
21 the existence of a controversy, the Tribunal shall, 
22 pursuant to chapter 8 of this title, conduct a pro- 
23 ceeding to determine the distribution of rovalty 
24 fees. 
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“(C) During the pendency of anv proceeding 
under this subsection. the Copyright Royalty Tri- 
bunal shall withhold from. distribution an amount 
sufficient to satisfy all claims with respect to 
which a controversy exists, but shall have discre- 
tion to proceed to distribute anv amounts that are 

not in controversy. 

“(c) DETERMINATION OF RoyaLty FEE8.— 

“(1) METHODS FOR DETERMINING ROYALTY 
FEES.—The rate of the rovalty fee payable under sub- 
section (bX1\(B) shall be effective until December 31, 
1991, unless a rovalty fee is established under clause 
(2) or (8) of this subsection. After that date, the fee 
shall be determined either in accordance with the vol- 
untary negotiation procedure specified in clause (2) of 
this subsection or in accordance with the compulsory 
arbitration procedure specified in clauses (8) and (4) of 

“(2) FEB SET BY VOLUNTABY NEGOTIATION.— 

“(A) On or before July 1, 1990, the Copy- 
right Rovalty Tribunal shall cause notice to be 
published in the Federal Register of the initiation 
of voluntary negotiation proceedings for the pur- 
pose of determining the rovalty fee to be paid by 


9 
satellite carriers under subsection (0X1XB) of this 
section. 

“(B) Satellite carriers. distributors. and capv- 
right owners entitled to rovalty fees under this 
section shall negotiate in good faith in an effort to 
reach a voluntary agreement or voluntary agree- 
ments for the payment of rovalty fees. Notwith- 
standing any provision of the antitrust laws, any 
such satellite carriers, distributors, and copyright 
owners may at any time negotiate and agree to 
the royalty fee, and may designate common 
agents to negotiate, agree to, or pay such fees. If 
the parties fail to identify common agents, the 
Copyright Royalty Tribunal shall do so, after re- 
questing recommendations from the parties to the 
negotiation proceeding. The parties to each nego- 
tiation proceeding shall bear the entire cost 
thereof. 

“(C) Voluntary agreements negotiated at any 
time in accordance with this clause shall be bind- 
ing upon all satellite carriers, distributors, and 
of such agreements shall be filed with the Copv- 


‘right Office within thirty days after execution in 


10 
1 accordance with regulations that the Register of 


2 Copyrights shall prescribe. 
‘“(D) The obligation to pay the rovalty fees 


3 

4 established under a voluntary agreement which 
5 has been filed with the Copyright Office in ac- 
6 cordance with this clause shall become effective 


4 on the date specified in the agreement, and shall 

8 remain in effect until December 31, 1995. 

9 ‘(3) FEE SET BY COMPULSORY ARBITRATION.— 
10 ‘“(A) On or before December 31, 1990, the 
ll Copyright Royalty Tribunal shall cause notice to 
12 be published in the Federal Register of the initi- 
13 ation of arbitration proceedings for the purpose of 
14 determining a reasonable royalty fee to be paid 
15 under subsection (b1\(B) of this section by satel- 
16 lite carriers who are not parties to a voluntary 
17 agreement filed with the Copyright Office in ac- 
18 cordance with clause (2) of this subsection. Such 
19 notice shall include the names and qualifications 
20 of potential arbitrators chosen by the Tribunal 
21 from a list of available arbitrators obtained from 
22 the American Arbitration Association or such 
23 similar organization as the Tribunal shall select. 
24 “(B) Not later than ten days after publication 
25 of the notice initiating an arbitration proceeding, 
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1 and in accordance with procedures to. be specified 
2 by the Copyright Royalty Tribunal, one arbitrator 
8 shall be selected from the published list by copy- 
4 right owners who claim to be entitled to royalty 
5 fees under subsection (b\4) of this section and 
6 who are not party to a voluntary agreement filed 
7 with the Copvright Office in accordance with 
8 clause (2) of this subsection, and one arbitrator 
9 shall be selected from the published list by satel- 
10 lite carriers and distributors who are not parties 
11 to such a voluntary agreement. The two arbitra- 
12 tors so selected shall, within ten davs after their 
18 selection, choose a third arbitrator from the same 
14 list, who shall serve as chairperson of the arbitra- 
15 tors. If either group fails to agree upon the selec- 
16 tion of an arbitrator, or if the arbitrators selected 
17 by such groups fails to agree upon the selection of 
18 a chairperson, the Copyright Royalty Tribunal 
19 shall promptly select the arbitrator or chairperson, 
20 respectively. The arbitrators selected under this 
21 paragraph shall constitute an Arbitration Panel. 
22 “(C) The Arbitration Panel shal] conduct an 
23 arbitration proceeding in accordance with such 
24 procedures as it may adopt. The Panel shall aci 
25 on the basis of a fully documented written record. 


12 
1 Anv copyright owner who claims to be entitled to 
2 royalty fees under subsection (b\(4) of this section, 
8 any satellite carrier, and any distributor, who is 
4 not party to a voluntary agreement filed with the 
5 Copyright Office in accordance with clause (2) of 
6 this subsection, may submit relevant information 
7 and proposals to the Panel. The parties to the 
8 proceeding shall bear the entire cost thereof in ) 
9 such manner and proportion as the Panel shall 
10 direct. 
11 “(D) In determining royalty fees under this 
12 clause, the Arbitration Panel shall consider the 
13 approximate average cost to a cable system for 
14 the right to secondarily transmit to the public 
15 primary transmission made by a broadcast station, 
16 the fee established under any voluntary agreement 
17 filed with the Copyright Office in accordance with 
18 clause (2) of this subsection, and the last fee pro- 
19 posed by the parties, before proceedings under 
20 this clause, for the secondary transmission of su- . 
21 perstations for private viewing. The fee shall also 
22 be calculated to achieve the following objectives: 
23 (i) To maximize the ayailability of cre- 
24 ative works to the public. 
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“(ii) To afford the copvright owner 3 


fair return for his or her creative work and 
_ the copyright user a fair income under exist- 

“Gii) To reflect the relative roles of the 
copyright owner and the copyright user in 
the product made available to the public with 
respect to relative creative contribution, 
technological contribution, capital invest- 
ment, cost, risk, and contribution to the 


opening of new markets for creative expres- 
sion and media for their communication. 

“(iv) To minimize any disruptive impact 
on the structure of the industries involved 
and on generally prevailing industry prac- 
tices. 

“(E) Not later than sixty davs after publica- 
tion of the notice initiating an arbitration proceed- 
ing, the Arbitration Panel shall report to the 
Copyright Royalty Tribunal its determination con- 
cerning the royalty fee. Such report shall be ac- 
companied by the written record, and shall set 
forth the facts that the Board found relevant to its 
determination and the reasons why its determina- 
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1 tion is consistent with the criteria set forth in 


9 paragraph (D) of this clause. 
‘“(F) Within 60 days after receiving the 


3 

4 report of the Arbitration Panel under paragraph 
5 (E) of this clause, the Copyright Rovalty Tribunal 
6 


shall adopt or reject the determination of the 


7 Panel. The Tribunal shall adopt the determination 
8 of the Panel unless the Tribunal finds that the de- 
9 termination is clearly inconsistent with the criteria 
10 set forth in paragraph (D) of this clause. If the 
1] Tribunal rejects the determination of the Panel, 
12 the Tribunal shall, before the end of that 60-day 
13 period, and after full examination of the record 
14 created in the arbitration proceeding, issue an 
15 order, consistent with the criteria set forth in 
16 paragraph (D) of this clause, setting the royalty 
17 fee under this clause. The Tribunal shall cause to 
18 be published in the Federal Register the determi- 
19 nation of the Panel, and the decision of the Tribu- 
20 nal with respect to the determination (including 
21 any order issued under the preceding sentence). 
22 The Tribunal shall also publicize such determina- 
23 tion and decision in such other manner as the Tri- 
24 bunal considers appropriate. The Tribunal shall 
25 also make the report of the Arbitration Panel and 
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the accompanying record available for public in- 
spection and copring. 

“(G) The obligation to pay the rovalty fee 
established under a determination of the Arbitra- 
tion Panel which is confirmed by the Copvright 
Royalty Tribunal in accordance with this clause, 
or established by any order issued under para- 
graph (F) of this clause, shall become effective on 
the date when the decision of the Tribunal is pub- 
lished in the Federal Register under paragraph 
(F) of this clause, and shall remain in effect until 
modified in accordance with clause (4) of this sub- 
section, or until December 31, 1995. 

“(H) The royalty fee adopted or ordered 
under paragraph (F) of this clause shall be binding 
on all satellite carriers, distributors, and copyright 
owners, who are not party to a voluntary agree- 
ment filed with the Copyright Office under clause 
(2) of this subsection. 3 
“(4) JUDICIAL REVIEW.—Any decision of the 

Copyright Royalty Tribunal under clause (3) of this 
subsection with respect to a determination of the Arbi- 
tration Panel may be appealed, by any aggrieved party 
who would be bound by the determination, to the 
United States Court of Appeals for the District of Co- 


515 


16 

1 Jumbia Circuit, within thirty days after the publication 
3 of the decision in the Federal Register. The pendency 
3 of an appeal under this clause shall not relieve satellite 
4 carriers of the obligation under subsection (b\(1) of this 
5 section to deposit the statement of account and rovalty 
6 fees specified in that subsection. The court shail have _ 
7 jurisdiction to modify or vacate a decision of the Tribu- 
8 nal only if it finds, on the basis of the record before the 
9 Tribunal and the statutory criteria set forth in clause 
10 (3D) of this subsection, that the Arbitration Panel or 
11 the Tribunal acted in an arbitrary manner. If the court 
12 modifies the decision of the Tribunal, the court shall 
13 have jurisdiction to enter its own determination with 
14 respect to rovalty fees, to order the repayment of any 
15 excess fees deposited under subsection (bX 1B) of this 
16 section, and to order the payment of any underpaid 
17 fees, and the interest pertaining respectively thereto, in 
18 accordance with its final judgment. The court may fur- 
19 ther vacate the decision of the Tribunal and remand 
20 the case for arbitration proceedings in accordance with 
21 clause (3) of this subsection. 
22 “(d) DerintTions.—As used in this section— 
23 “(1) ANTITRUST LAWS.—The term ‘antitrust 
24 laws’ has the meaning given that term in subsection (a) 


516 
OR 2468 


17 
of the first section of the Clayton Act (15 U.S.C. 
12(a)). 

‘(2) DistrrpcTtor.—The term ‘distributor 
means an entity which contracts to distribute second- 
ary transmissions from a satellite carrier and, either as 
a single channel or in a package with other program- 
ming, provides the secondary transmission either di- 
rectly to individual subscribers for private viewing or 
indirectly through other program distribution entities. 

(8) INDEPENDENT STATION.—-The term ‘inde- 
pendent station’ has the meaning given that term in 
section 111(f) of this title. 

“(4) PRIMARY TRANSMISSION.—The term ‘pri- 
mary transmission’ has the meaning given that term in 
section 111(f) of this title. 

“(5) Private viewinc.—The term ‘private 
viewing’ means the viewing, for private use in an indi- 
vidual’s dwelling unit by means of equipment which is 
operated by such individual, of a secondary transmis- 
sion delivered by a satellite carrier of a primary trans- 
mission of a television station licensed by the Federal 

(6) SATELLITE CaRRiER.—The term ‘satellite 
carrier’ means a common carrier that is licensed by the 
Federal Communications Commission to establish and 
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l operate a channel of communications for point-to-multi- 


2 point distribution of television station signals, and that 


3 owns or leases a transponder on a satellite in order to 
4 provide such point-to-multipoint distribution. 

5 “(7) SECONDARY TRANSMISSION.—The term 
6 ‘secondary transmission’ has the meaning given that 
7 term in section 111(f) of this title. | 
8 ‘(8) SvBscRiBER.—The term ‘subscriber’ means 
9 an individual who receives a secondary transmission 


10 service for private viewing by means of a secondary 
11 transmission from a satellite carrier and pays a fee for 
12 the service, directly or indirectly, to the satellite carri- 
13 er or to a distributor. 

14 ‘(9) SUPERSTATION.—The term ‘superstation’ 
15 means a television broadcast station licensed by the 
16 Federal Communications Commission that— 


17 “(A) was secondarily transmitted by a satel- 
18 lite carrier for nationwide distribution on June 1, 
19 1987, or 
20 “(B) is secondarily transmitted by a satellite 
21 carrier and is then secondarily transmitted by 
22 cable systems serving, in the aggregate, not less 
: 23 than 10 percent of all cable television subscribers, 
| 24 as reflected in the most current statements of ac- 
25 count deposited by cable systems with the Regis- 
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ter of Copyrights in accordance with section 

111(dX 2A) of this title.” 

(3) Section 801(bX3) of title 17, United States 
Code, is amended by striking “‘and 116” and inserting 
“, 116, and 119(b)”’. 

(4) Section 80-4(d) of title 17, United States Code, 
is amended bv striking “sections 111 or 116” and in- 
serting ‘‘section 111, 116, or 119”. 

(5) The table of sections for chapter 1 of title 17, 
United States Code, is amended by adding at the end 
the following new item: 


“119. Limitations on exclusive rights: Secondary transmissions of superstations for 
private viewing.”. 


SEC. 3. EFFECTIVE DATE. 

This Act and the amendments made by this Act take 
effect on January 1, 1988, except that the authority of the 
Copyright Royalty Tribunal to set rates pursuant to the 
amendments made by this Act takes effect upon the date cf 
the enactment of this Act. 
SEC. 4. TERMINATION. 

This Act and the amendments made by this Act cease to 
be effective on December 31, 1895. 
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AMENDMENT IN THE Nature OF a SuBSTITUTE TO H.R. 2848 


Strike out all after the enacting clause and insert ina 


lieu thereof the following: 


SECTION 1. SHORT TITLE. 
This Act may be cited as the "Satellite Home Viewer 
Copyright Act of 1988’. 
SEC. 2. AMENDMENTS TO TITLE 17, UNITED STATES CODE. 
Title 17, United States Code, is amended as follows: 
(1) Section 111 is amended-- 
(A) in subsection (a)-- 
(i) in paragraph (3) by striking or” at 
the end; 
(ii) By redesignating paragraph (4) as 
paragraph (S$); and 
(iii) by inserting the following after 
paragraph (3): 

""(4) the secondary sransmission is made by a 
Satellite carrier for private home viewing pursuant to a 
statutory license under section 119; or ; and 

(8B) in subsection (4)(2)(A) by insersing before 

** Such statement the following: 


“"In determining the socal number of subscribers and 


522 


SLS2848 


2 

l the grcss amounts paid so the cable system for the 

2 basic service of providing secondary transmissions of 
3 primary broadcast transmitters, the system shall not 
4 include subscribers and amounts collected from 

5 subscribers zseceiving secondary transmissions for 

6 private home viewing pursuant to section 119. ° | 

7 (2) Chapter 1 of title i7, United States Code, is 

8 amended. by adding at the end the following new section: 

9 °°§119. Limitations on exclusive rights: Secondary 

10 transmissions of superstations for private home 

ll viewing 

12 **(a) SECONDARY TRANSMISSIONS BY SATELLITE CaRRIERS.-- 

13 *"(1) SUPERSTATIONS.--Subject to the provisions of 

14 paragraphs (3), (4), and (5) of this subsection, 

15 secondary transmissions of a primary transmission made by 
16 a superstation and embodying a performance or display of 
17 a work shal. be subject to statutory licensing under this 
18 section if the secondary transmission is made by a 

19 Satellite carrier to the public for private home viewing, 
20 and the carrier makes a direct or indirect charge for 
21 such retransmission service to each subscriber receiving | 
22 the secondary transmission or to a distributor that has 
23 contracted with the carrier for direct or indirect 
24. Gelivery of =he secondary transmission to the public for 
25 private home viewing. 
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e ** 2) NETWORK STATIONS.--(A) Subject to the 

2 provisions of paragraphs (3), (4), and (5) of skis 

3 subsection, secondary transmissions of programming 

4 contained in a primary transmission made by a network 

5 statisn and embcdying a performance or dispiay <sf a wor 
6 shall be subject to statutory licensing under <his 

7 subseccion-- 

8 *"(i) if the secondary transmission is made by 
9 satellite carrier to the public for private home 
10 viewing, and the carrier makes a direct or indirect 
21 charge for such retransmission service to each 

12 subscriber receiving the. secondary transmission or 
13 a distributor that has contracted with the carrier 
14 for direct or indirect delivery of the secondary 
15 transmission to the public for private home viewing 
16 ae and 

[7 (ii) if-- 

18 **(I) the network with which the network 

29 station is affiliated (or which owns the networ 
20 station) consents in writing to secondary 

21 transmissions by the satellite carrier to the 
22 public of the network programming transmitted b 
“Se such network staticn, or 
24 '"(IZ) che secondary transmission is made so 
25 the public in an area that is not served by a 
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4 
Station that is owned or operated by cr 
affiliated with the network with which che 
3 ieuset station is affiliated. 

*"(B) There shall be a presumption that an area is 
mot served by a network station of @ particular network 
if an earth station owner located in that area requests 
from a satellite carrier the secondary transmission of 
programming contained in a primary transmission made by a 
network station. The satellite carrier shall make the 
secondary transmission available to the earth station 
owner, but skall terminate such secondary transmission 
unless the earth station genet, within 60 days after the 
commencement of the secondary transmission-~ 

*"(i) files with the network station a signed 
affidavit that states that the earth station owner 
cannot receive an adequate over-the-air television 

Signal from the network station, and. 

“"(ii) files with the satellite carrier of the 
network station a copy of such affidavit. 

The satellite carrier of the network station or the 

distributor of such satellite carrier shall assist the 

ear=h station owner with the filing of such affidavits. 

“"(C) A network station that receives affidavits 
filed pursuant so this paragraph shal: retain the 


affidavits ac ics principal place of business in a 
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separate file cpen to the public at reasonab-e hours. 
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2 *"(D) Notwithstanding the preceding prov: sions of 

3 this paragraph, the willful or repeated secondary 

4 transmission by a satellite carrier of the primary 

5 transmission made by a network station withous the 

6 consent of the network and embodying a performance o- 

7 display of a work to a member of the public residing ina 
8 household which has available broadcast transmissions, 

9 from any television station exclusively affiliated with 
10 the same network as that affiliated with the network 

11 station, which are receivable over the air through the 
12 use of conventional off-air antennae and which have 4 

13 signal quality considered to be adequate in a case in 

14 which an earth station owner has stated otherwise in an — 
15 affidavit filed pursuant to this paragraph, is actionable 
16 as an act of infringement under section 501 and is fully 
i7 subject to the remedies provided by sections 502 through 
18 506 and 509, unless that member of the public subscribed 
19 to receive such secondary transmissions from the 

20 satellite carrier or a distributor before the date of the 
21 enactment of the Satellite Home Viewer Copyright Act of 
22 1968. : 

23 "*¢3) NONCOMPLIANCE WITH REPORTING AND PAYMENT 

24 REQUIREMENTS .~-Nocwithstanding the provisions of 

25 paragraphs (1) and (2) of this subsection, the willful or 
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6 
repeated secondary transmissicn to the pudlic dy a 
satellite carrier of a primary transmissica mace by a 
superstation or a network station and embodying a 
performance or display of a work is actionable as an act 
of infringement under secticn 501, and is fully subject 
to the remecies provided by sections 502 through 506 and 
509, where the satellisce carrier has not ceposiced the 
statement of account and royalty gee required by 
subsection (b). 

*"(4) WILLFUL ALTERATIONS.--Notwithstanding the 
provisions of paragraphs (1) and (2) of this subsection, 
the secondary transmission to the public by a satellite 
carrier of a primary transmission made by a superstation 
or a network station and embodying a performance or 


display of a work is actionable as an act of infringement 


under section 501, and is fully subject to the remedies 


provided by sections 502 through 506 and sections 509 and 
510, if the content of the particular program in which 
the performance or display is embodied, or any coumercial 
advertising or station announcement transmitted by the 
primary transmitter during, or immediately before or 
after, the transmission of such pregran, is in any way 
willfully altered by the satellite carrier through 
changes, ‘deletions, or additions, or is combined with 


programming from any other broadcast signal. 
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**5) DISCRIMINATION BY A SATELLITE 
CARRIER. --Notwithstanding the provisicns cf paragraphs 
(1) and (2) of this subsection, the willful or repeated 
secondary transmission to the public by a satellite 
carriers cf a primary trans=missicr mace by a superstation 
or a network station and embodying a performance or 
display of a work is actionable as an act of infringement 
under section 501, and is fully subject to the remedies 
provided by sections $02 through 506 and 509, if the 
satellite carrier fails to make such superstation or 
network station available to any distributor, or 
discriminates against a distributor by making any unjust 
or unreasonable discrimination, which is not justified by 
costs, in charges, practices, classifications, 
regulations, facilities, or services. 
“(by Statutory License FOR SECONDARY TRANSMISSIONS For 


17 Private Home. ViewinG.-- 


"(1) A satellite carrier whose secondary 
transmissions are subject to statutory licensing under 
subsection (a) shall, on a semiannual basis, deposit with 
the Register of Copyrights, in accordance with 
requirements that the Register shall, after consultation 
with the Copyright Royalty Tribunal, prescribe by 


regulation-- 


*"(A) a statement of account, covering the 
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preceding 6-month pericd, specifying she names and 
locations cf ali superstations and network stations 
whose signals were transmitted, at any time during 
that period, to subscribers for private home viewing 
as described in subsections (a)(1) and (a)(2), the 
total number of subscribers that received such 
transmissicns, and such other data as the Register of 
Copyrights may, after consultation with the Copyright 
Royalty Tribunal, from time to time prescribe by 
regulation; and 

*"(B) a royalty fee for that 6-month period, 
computed by-- 

*"(i) multiplying the total number of 
subscribers receiving each secondary transmission 
of a superstation during each calendar month by 
12 cents; 

*"(ii) multiplying the number of subscribers 
receiving each secondary transmission of a 
network station owned or operated by or 
affiliated with a network that has consented to 


the secondary transmission, in accordance with 


subsection (a)(2)(A)(ii)(=I), during each month by | 


3 cenzs; 
“"(iii) multiplying the number of subscribers 


receivirs each secondary transmission of a 
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network statica made to che public in an area 
that is not served by another network stazion 
owned or operated by or affiliated with the 
network with which the network station is 
affiliated, in accordance with subsection 
(a)(2)(A)(iij) (II), during each month by 12 cents; 
and 

**(iv) adding together the totals from 
clauses (i), (ii), and (iii). 

**(2) The Register of Copyrights shall receive all 
fees deposited under this section and, after deducting 
the reasonable costs incurred by the Copyright Office 
under this section (other than the costs deducted under 


paragraph (4)), shall deposit the balance in the Treasury 


of the United States, in such manner as the Secretary of 
the Treasury directs. All funds held by the Secretary of 
the Treasury shall be invested in interest-bearing United 
States securities’ for later distribution with interest by 
the Copyright Royalty Tribunal as provided by this titie. 
**(3) The royalty fees deposited under paragraph (2) 
shall, in accordance with the procedures provided by 
paragraph (4), be distributed to chose copyright owners 
whose works were included in a secondary transmission for 
private home viewing made by a satellite carrier during 


the applicable 6-month accounting period and who file a 
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. Claim with che Copyrigh: Royalty Tribunal unde: 


paragraph (4). 

*"(4) The royalty fees deposited under paragraph (2) 
shall be distributed in accordance with the following 
procecures: 

*"(A) During the month of July in each year, each 
person claiming co be entitled to statutory license 
fees for secondary transmissions for private home 
viewing shall file a claim with the Copyright Royalty 
Tribunal, in accordance with requirements that the 
Tribunal shall prescribe by regulation. 
Notwithstanding any provision of the antitrust laws, 
for purposes of-this paragraph any claimants may 
agree among themselves as to the proportionate 
division of statutory license fees among them, may 
lump their claims together and file them jointly or 
as a single claim, or may designate a common agent to 
receive payment on their behalf. 

*"(B) After the first day of August of each year, 
the Copyright Royalty Tribunal shall determine 
whether there exists a controversy concerning the 
distribution of royalty fees. If the Tribunal 
determines that no such controversy exists, the 


Tribunal shal, after. deducting reasonable 


administrative costs under this paragraph, distribute 
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' them, or to their designated agents. if she Tribunal 


**¢e) DETERMINATION OF RovaLTY FEES.-- 


of the royalty fee payable under subsection (6) (2)(B) 
shall be effective until December 31, 1992, unless a 
royalty fee is established under paragraph (2) or (3) of 
this subsection. After that date, the fee shall be 
determined either in accordance with the voluntary 
negotiation procedure specified in paragraph (2) of this 
subsection or in accordance with the compulsory 
arbitration procedure specified in paragraphs (3) and (4) 


of this subseccion. 


11 


such fees co she copyright owners enz:tled to receive 


finds the existence of a controversy, the Tribunal 
shall, pursuant to chapter 8 of this title, conduct a 
proceeding to determine the distribution of royalty 
fees. 

**(C) During the pendency of any proceeding under 
this subsection, the Copyright Royalty Tribunal shall 
withhold from distribution an amount sufficient to 
satisfy all claims with respect to which a 
controversy exists, but shall have discretion to 
proceed to distribute any amounts that are not in 


controversy. 


*"¢1) METHODS FOR DETERMINING ROYALTY FEES.--The rat 


*"¢2) PEE SET BY VOLUNTARY NEGOTIATION. -- 
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*"(a) On or before Culy i, 1991, the Copyrignh: 
Royalty Tribunal shali cause notice to be published 
in the Federal Register of the initiacion of 
voluntary negotiation proceedings for the purpose of 
determining the royalty fee to be paid by satellite 
carriers under subseccion (b)(1)(8) of this section. 

“"(B) Satellite carriers, distributors, and 
copyright owners entitled to royalty fees under this 
section shall negotiate in good faith in an effort to 
reach a voluntary agreement or voluntary agreements 
for the payment of royalty fees. Notwithstanding any 
provision of the antitrust laws, any such satellite 
carriers, distributors, and copyright owners may at 
any time negotiate and agree to the royalty fee, and 
may designate cor: .jents to negotiate, agree to, 
or pay such fees. If cne parties fail to identify 
common agents, the Copyright Royalty Tribunal shall. 
do so, after requesting recommendations from the 
parties to the negotiation proceeding. The parties to 
each negotiation proceeding shall bear the entire 
cost thereof. 

“"(C) Voluntary agreements negotiated at any time 
in accordance with this paragraph shail be binding 
upon all satellite carriers, distributors, and 


copyright owners that are parties thereto. Copies of 
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Office within thirty days after execution in 
accordance with regulacicns that che Register of 
Copyrights shall prescribe. 

““(D) The obligation to pay the royaity fees 
established under a voluntary agreement which has 
been filed with the Copyright Office in accordance 
with this paragraph shall become effective on the 
date specified in the agreement, and shall remain in 
effect until December 31, 1996. 

"*¢3) FEE SET BY COMPULSORY ARBITRATION. -- 

""(A) On or before December 31, 1991, the 
Copyright Royalty Tribunal shall cause notice to be 
published in the Federal Register of the initiation 
of arbitration proceedings for the purpose of 
Getermining a reasonable royalty fee to be paid under 
subsection (b)(1)(B) of this section by satellite 
carriers who are not parties to a voluntary agreement 
filed with the Copyright Office in accordance with 
paragraph (2) of this subsection. Such notice shall 
include <he names and qualifications of potential 
arbitrators chosen by the Tribunal from a list of 
available arditrators cbtained from she American 
Acbicra:icn Association or such similar organization 


as the Tr:ibdunai shall selec:. 
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**(B) Not later than 10 days after publication of 


the notice initiating an arbitration proceecing, and 


in accordance with procedures to be spec:fied by the 


Copyright Royalty Tribunal, one arbitrator shall be 
selected from the published list by copyright owners 
who claim to be entitled to royalty fees under 
subsection (b)(4) of this section and who are not 
party to a voluntary agreement filed with the 
Copyright Office in accordance with paragraph (2) of 
this subsection, and one arbitrator shall be selected 
from the published list by satellite carriers and 
distributors who are not parties to such a voluntary 
agreement. The two arbitrators so selected shall, 
within ten days after their selection, choose a third 
arbitrator from the same list, who shall serve as 
chairperson of the arbitrators. If either group fails 
to agree upon the selection of an arbitrator, or if 
the arbitrators selected by such groups fails to 
agree upon the selection of a chairperson, the 
Copyright Royalty Tribunal shall promptly select the 
arbitrator or chairperson, respectively. The 
arbitrators selected under this paragraph shall 
constitute an Arbitration Panel. 

“"{2) The Arbitration Panel shall conduct an 


arbitration proceeding in accordance with such 
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procedures as iz may 2dopt. The Panel Sha. act con 


2 the basis cf a fully Cscumentec writsten record. Any 

3 copyright owner who claims to be entitied to royalcy 
4 fees under subseczion (b)(4) of this section, any 

5 sazeliite carrier, and any GiszridSutss, whos is not 

6 party to a voluntary agreement filed with che 

7 Copyright Office in accordance with paragsaph (2) of 
8 this subsection, may submit relevant information and 
9 proposals to the Panel. The parties to the proceeding 
10 shall bear the entire cost thereof in such manner and 
11 proportion as the Panel shall direct. 

12 *"(D) In determining royalty fees under this 

13 ‘paragraph, the Arbitration Panel shall consider the 
14 approximate average cost to a cable system for the 

15 right to seccndarily transmit to the public a primary 
16 transmission made by a broadcast station, the fee 

37 established under any voluntary agreement filed with 
18 the Copyright Office in accordance with paragraph (2) 
19 of this subsection, and the cast fee proposed by the 
20 parties, before proceedings under this paragraph, for 
22 the secondary transmission of superstations for 

22 private home viewing. The fee shall also be 

(a calculated 29 achieve the following obéectives: 

24 ""(i) To maximize the availability of 

25 Creative works to the public. 
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the notice initiating an arbitration proceeding, the 


16 
*“(ii) To afford the copyright owner a fair 
return for his or her creative work and the 
copyright user a fair incosie under existing 


economic conditions. | 


“(iiL) To reflect the relative roles of the 
copyright owner and the copyright user in the 
product made available to the public with respect 
to relative creative contribution, technological 
contribution, capital investment, cost, risk, and 
contribution to the opening of new markets for 
creative expression and media for their 
communics:ion. 

**(iv) To minimize any disruptive impact on 
the structure of the industries involved and on 
generally prevailing industry practices. 


(E) Not later than 60 days after publication of 


Arbitration Panel shall ceport to the Copyright 
Royalty Tribunal its determination concerning the | 
royalty fee. Such report shall be accompanied by the 
written record, and shall set forth the facts that 

the Board found relevant to its determination and the . 
reasons why its determination is consistent with the 


criteria set forth. in subparagraph (D) of this 
paragraph. 


$37 
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‘"(F) within 60 days after receiving <he report 


t- 


2 of the Arbitration Panel under sudSparagraph (£; of 
3 this paragraph, the Copyright Royalty Tribunal shall 
4 adopt or reject the determination of the Panel. The 
5 Tribunal shail adopt <ne decermination of the Panel 
6 unless the Tribdunal finds that the determination is 
7 Clearly inconsistent with the criteria sec forth in 
8 subparagraph (D) of this paragraph. If the Tribunal 
9 rejects the determination of the Panel, the Tribunal 
10 shall, before the end of that 60-day period, and 
12 after full examination of the record created in the 
12 arbitration proceeding, issue an order, consistent 
13 with the criteria set forth in subparagraph (BD) of 
14 this paragraph, setting the royalty fee under this 
15 paragraph. The Tribunal shall cause to be published 
16 in the Federal Register the determination of the 
17 Panel, and the decision of the Tribunal with respect 
18 to the determination (including any order issued 
19 under the preceding sentence). The Tribunal shall 
20 also publicize such determination and decision in 
21 such other manner as =he Tribunal considers 
22 appropriate. The Tribunal shall also make the report 
23 of the Arbitration Panel and the accompanying record 
24 avaiiable for public inspection and copying. 
25 ""(G) The cbligation to pay she royalty fee 
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establisnmed under a dererminapion of, She ArSitration 
Panel which is confirmed by the fapyrsgnt Royalty 
Tribunal in accordance with this RAF AGFApH, on. 


established by any order issued under subparagraph 


(F) of shis saragraph, shall beccme effective .on the 
date when che decision of the Tribunai is published 
in the Federal Register under subparagraph (F) of 
this paragraph, and shall remain in effect until 
modified in accordance with paragraph (4) of this 
subsection, or until December 31, 1996. 

*"(H) The royalty fee adopted or ordered under 
subparagraph (F) of this paragraph shall be binding 
on all satellite carriers, distributors, and 
copyright owners, who are not party to a voluntary 
agreement filed with the Copyright Office under 
paragraph (2) of this subsection. 


(4) JUDICIAL REVIEW.--Any decision of the Copyright 


Royalty Tribunal under paragraph (3) of this subsection 
with respect to a determination of the Arbitration Panel 
may be appealed, by any aggrieved party who would be 
bound by the determination, to the United States Court of 
Appeals for the SJistrict of Columbia Circuit, within 
thirty days af:er <he publication of the decision in the 
Federal Register. The pendency of an appeal under this 


paragraph shai. soc relieve satellite carriers of the 
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obligation under subsection (b)(1) Of this seczion <5 


e- 


2 “deposit the statement cf account and soyalty fees 
3 “Specified in that subsection. The court shail have 
4 - Surisdiccion to modify or vacate a decision of the 
$ --~“fribunmal only if it finds, on the basis sf she zecerd 
6 before she Tribunal and the statutory criteria set fort 
7 in paragraph (3)(D) of this subsection, tha: the 
8 Arbitration Panel or the Tribunal acted in an arbitrary 
9 manner. If the court modifies the decision of the 
10 Tribunal, the court shall have jurisdiction to enter it 
11 own determination with respect to royalty fees, to order 
12 the repdyment of any excess fees deposited under 
13 subsection (b)(1)(B) of this section, and to order the 
14 payment of any underpaid fees, and the interest 
is pertaining respectively thereto, in accordance with its 
16 final judgment. The court may further vacate the decisic 
27 of the Tribunal and remand the case for arbitration 
18 proceedings in accordance with paragraph (3) of this 
19 subsection. 
20 “"(d) DEFINITIONS.--As used in this section-- 
21 ""(1) ANTITRUST LAWS.--The term ‘antitrust laws’ ha 
22 the meaning given that cerm in subsection (a) of the 
23 first section cf the Clayton Act (15 U.S.C. 12(a)). 
24 ""¢2) DISTRIBUTOR.--The term “distributor means an 
25 enzity which contracts so distribute secondary 
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20 
transmissions from a satellite carrier and, either as a 
single channel or in a package with other programming, 
provides che secondary transmission either Girectly to 
individual subscribers for private home viewing or 
indirectly through other program distribution entities. 

**(3) PRIMARY TRANSMISSION.--The term primary 
transmission has the meaning given that term in section 
111(f£) of this title. 

"*(4) PRIVATE HOME VIEWING.--The term private home 
viewing means the viewing, for private use in an 
individual's dwelling unit by means of satellite 
reception equipment which is operated by such individual 
and which serves only such individual's dwelling unit, of 
& secondary transmission delivered by a satellite carrier 
of a primary transmission of a television station 
licensed by the Federal Communications Commission. 

""(5) SATELLITE CARRIER.--The term ‘satellite 
carrier means an entity that uses the facilities of a 
domestic satellite service licensed by the Federal 
Communications Commission to establish and operate a 
channel of communications for point~to-multi-point 
distribution of television station signals, and that owns 
Or leases a capacity or service on a satellite in order 
to provide such point-to-multi-point distribution. 


*"¢6) NETWORK STATION.--The term network station 
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has the neaning given that term in secticn 111(£) of chis 


2 title. 

3 ""(7) SECONDARY TRANSMISSION.--The term secondary 

4 transmission has the meaning given that term in section 
) 111(€) of this title. 

6 *" (8) SUBSCRIBER. --The te:m ‘subscriber means an 

7 individual who receives a secondary transmission service 
8 for private home viewing by means of a secondary | 

9 transmission from a satellite carrier and pays a fee for 
10 the service, directly or indirectly, to the satellite 
ll carrier or to a distributor. 
12 **¢9) SUPERSTATION.--The term ‘superstation’ means a 
13 television broadcast station licensed by the Federal 
14 Communications Commission that-- 
is *"(A) was secondarily transzitted by a satellite 
16 carrier for nationwide distribution on April 1, 1988, 
27 or 
is “"(B) is secondarily transmitted by a satellite 
19 carrier and is then secondarily transmitted by cable 
20 systems serving, in the aggregate, not less than 10 
21 percent cf all cable television subscribers, as 

22 reflected in the most current statements of account 
23 deposited by cable systems with the Register of 

24 Copyrights in accordance with section 111(d)(2)(A) of 
25 this ticle. °. 
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(3) Section $01 of titie 17, United States Code, is 


amended by adding at the end the following: 


-““(e) For any secondary transmission by a satellite 


carrier that is actionable as an act of infringement under 


section 119(a)(5), any aggrieved distributor cf the satellite 


carrier service shall have standing to sue. . 


the 


the 


(4) Chapter 5 of title 17, United States Code, is 
amended by adding at the end the following: 
S11. Remedies for discrimination by satellite carriers 
*"(a) In any action filed pursuant to section 119(a)(5), 
following remedies shall be available: 
""(1) Where an action is brought by a party 
identified in subsection (b) of section 501, the remedies 
provided by sections 502 through 505, and the remedy 
provided by subsection (b) of this section. 

*"(2) When an action is brought by a distributor 
identified in subsection (e) of section 501, the remedies 
provided by sections 502 and 505, actual damages 
resulting from the acts of the satellite carrier giving 
rise to the action, and the remedy provided by subsection 
(6b) of this section. 

""(b) In any action filed pursuant to section 119(a)(5), 


court may decree that, for a period not to exceed 30 


Gays, the satellite carrier shall be deprived of the benefit 


25 of a statutory license for one or more distant signals 
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18 
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23 
carried by such satellite carrier. . 
(4) Section 801(b)(3) of title 17, United States 
Code, is amended by striking “and 116° and inserting 


"*, 116, and 119(b)-. 

(6) Section 804(d) of citle i7, United States Code, 
is amended by striking “sections 111 or 116 § and 
inserting “‘section 111, 116, or 119°. 

(7) The table of sections at the beginning of chapter 
1 of title 17, United States Code, is amended by adding 
at the end the following new item: 

*"119. Limitations on exclusive rights: Secondary 
transmissions of superstations for private home 
viewing. . 
(8) The table of sections at the beginning of chapter 
S of title 17, United States Code, is amended by adding 
. at the end the following new iten: 
“"$1l. Remedies for discrimination by satellite carriers. °. 
SEC. 3. AMENDMENTS RELATING TO SECONDARY TRANSMISSIONS. 
(a) Exemprion oF CERTAIN SECONDARY 
TRANSMISSIONS. --Section lll(a)(3) of title 17, United States 
Code, is amended-- 

(1) by inserting (A) after "provisions of this 
clause’; and 

(2) by inserting immediately before the semicolon the 
following: §. and (8) shali apply only to secondary 


transmissions chat are ultimately received by or 
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transmizted from a cable system 

(b) CABLE SYSTEM.--The first sentence of the third 
paragraph of section 1ll(£) of title 17, United States Code, 
is amended by inserting “local retransmission before 
*“facility ~. 

SEC. 4. EFFECTIVE DATE. 

This Act and the amendments made by this Act take effect 
on January 1, 1989, except that the authority of the 
Copyright Royalty Tribunal to set rates pursuant to the 
amendments made by this Act takes effect upon the date of the 
enactment of this Act. — 

SEC. 5S. TERMINATION. 

This Act and the amendments made by this Act cease to be 

effective on December 31, 1996. 
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780 Madison Avenue Suite G08 = New York. NY 10016 
(212) 725-1132 Fax: (212) 213-0892 


May 19, 1988 


Michael Remington 

Courts, Civil Liberties and the 
Administration of Justice 

B-2137 Rayburn House Office Building 
South Capitol St & Independence Ave SE 
Washington, DC 20515 


Dear Michael: 


Enclosed is a “marked up" version of the Substitute Bill, as promised last 
Thursday. It reflects changes necessary to: 


1. Allow a distributor to pay the royalties and transact all other 
business under the Bill on behalf of the licensed carrier. 
(Licensed carriers who do not also "distribute" programming do not 
want royal vw Ae payment responsibilities. These changes will merely . 
allow the Bill to work for those situations without any 
substantive impact on anyone ¢lze) ; 


2. Provide for affidavit production at the carrier's or distributor's 
address since authorization of reception occurs there; and to 


3. Prohibit copyright infringement actions where carriers or 
distributors have unknowingly authorized reception of a satellite 
retransnzission in a “white area". 


In addition, 119(a) ) (2) @) was changed in two respects under the assumption 
that the networks woul ~ sone (a) that copies of affidavits be sent to 
them for affiliate distr ion rather than to the "network station", i.e. 
the one retransmitted by satellite, which does Bg necessarily have an 
interest in the markets of fellow affiliates, and (b) that off-air 

ion of the "network station", i.e. the one being retransmitted by | 
satellite, is not an indication of the boundaries of the "white area". 
These changes may be unnecessary if I have nisinterperted the meaning of 
"network station". 


Also enclosed is a short description of the technical reasons why the 
availability of unscrambled network "feeds" is not, in fact, a real 
sclution to the "white area" problen. 

Please let me know if you have any questions concerning the foregoing. 


Very truly yours, 
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280 Madison Avenue Suite G08 New York. NY 10016 
(212) 725-1132 Fax: (212) 213-0892 


Network Feeds 


Satellites used to retransmit cable and broadcast television 

programming to home satellite dish owners are located in an arc 
more than 20,000 miles above the earth's equator. The arc begins 
at 62 Degrees West Longitude (just off the east coast) and ends 
at 143 Degrees West Longitude (over the Pacific Ocean). See the 


attached diagran 1. 


Home satellite dishes are equipped with motors which allow the 
dish to swivel on an axis while following the arc in order to 
"look at" the various satellites and the transmitted 
on each. Unfortunately, where the country the dish 
is located and the obstructions around it, the viewer cannot 
always “look at" all the satellites. Hills, buildings, trees 
etc, frequently get in the way of the line of sight, 
particularly when the satellites at the extreme ends of the arc 
are involved. For example, a homeowner located on the east 
coast has to turn his dish so that it "looks" almost 
horizontally to see Fl at 139 Degrees West Longitude due to the 
size of the arc and the shape of the Earth. Frequently, the 
line of sight is obliterated by obstacles, small hilis or 
neighbors homes at that extremely small "look ancle". See the 
attached diagram 2. When there something in the way, 
reception is impossible. 


Netlink and the only unscrambled C-Band feed of NBC are on Fl 
over the Pacific Ocean. As a result, thousands if not hundreds 
of thousands of home dish owners in the east are unable to 


receive adequate tranmissions from either NBC or 
Netlink. WBC d, practically , be unavailable to 
those homes unless an alternative ided. If ABC and CBS 


were to scramble their feeds on satellites over the midsection 
of the country in favor of Netlink distribution, the same 
hundreds of thousands of homes in the east would be without any 
source for programming of all three networks. 
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2 
the gross amounts paid to the cable system for the 
basic service of providing secondary transmissions of 
primary broadcast transmitters, the system shall not 
include subscribers and amounts collected from 
subscribers receiving secondary transmissions for 
private home viewing pursuant to section 119. °° 
(2) Chapter 1 of title 17, United States Code, is 
amended by adding at the end the following new section: 
*"§119. Limitations on exclusive rights: Secondary 
transmissions of superstations for private home 
viewing 
**¢a) SECONDARY TRANSMISSIONS BY SATELLITE CARRIERS. -- 
*"¢1) SUPERSTATIONS.--Subject to the provisions of 
paragraphs (3), (4), and (5) of this subsection, 
secondary transmissions of a primary transmission made by 
a superstation and embodying a performance or display of 
a work shall be subject to statutory licensing under this 


section if the secondary transmission is made by a 


sate rier to the public for private home viewing, 


\aiThey 
and\ the carrierjmakes a direct or indirect charge for 


such retransmission service to each subscriber receiving 


the secondary transmissiog}or uae b distributor that has 


contracted with the carrier for direct or indirect 


delivery of the secondary transmission to the public for 


| private home viewing *} 
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** 2) NETWORK STATIONS.--(A) Subject to the 
provisions of paragraphs (3), (4), and (5S) of this 
subsection, secondary transmissions of programing 
contained in a primary transmission made by a network 
station and embodying a performance or display of a work 
shall be subject to statutory licensing under this 


subsection-- 


“(i) if the secondary transmission is made by a 


rr i ee ee ee 


satellite carrier to the public for private home 


~ 
o 


gither viewing, and the carrier| makes a direct or indirect 


ll charge for such retransmission service to each 

12 subscriber receiving the secondary transmissio 

13 | a distributor that has contracted with the earviee ! 
14 for direct or indirect delivery of the secondary 

15 \transmission to the public for private home viewing 
16 and ia 
17 *“(4i) if-- 

18 “"(I) the network with which the network 

19 station is affiliated (or which owns the network 
20 station) consents in writing to secondary 

21 transmissions by the satellite carrier to the 

22 public of the network programming transmitted by 
23 such network station, ‘or 

24 “"“(II) the secondary transmission is made to 
25 the public in an area that is not served by a 
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4 
station that is owned or operated by or 
affiliated with the network with which the 
network station is affiliated. 
*"(B) There shall be a presumption that an area is 


not served by a network station of a particular network 


if an earth station owner 
oF Ls \ 
from a satellite carrierjthe s transmission o CALA ER. 


programming contained in a primary transmission made by a 


network station. The satellite carrier shall make the 
secondary transmission available to the earth station 
owner, but shall terminate such secondary transmission 


unless the earth station owner, within 60 days after the 


commencement of the secondary a . 
oH) files with sennaseneamnananncil stant ——" a 


affidavit that states that the earth station owne:- | ithe | ' 


cannot receive an adequate over-the-air television | CAamier 


signal Seed the network statiogs)jand}e— Aictrbutr 


| *"(ii) files with the satellite carrier of the Cae | 
19 netwo f such affidavit. ul} t 
cCavner 


The satellite carrier of the network station or the — 


distributor of such satellite carrier shall assist the 


earth on x * with the filing of such affidavits 
: the, Cavey of 418 tr) bu ter 
“(C) Y de ran ot ll that receives affidavits 


filed pursuant to this paragraph shall retain the 


affidavits ac its principal place of business in a ada 


to 
the netwark wath which 
Nehweeia STATON PEP OCACh 


T>? IN THE Are DAT 
‘S APRUATED, 
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1 separate file open to the public at reasonable hours. 

2 **(D) Notwithstanding the preceding provisions of 

3 

4 

5 

6 consent of the network and embodying a performance or 

7 display of a work to a member of the public residing in a 

8 household which} has available broadcast transmissions, the 

9 from any television station exclusively affiliated wit tls 
10 the same network as that affiliated with the network the. 
ll station, which “as abate ¢ over the air through ‘the “ny, bn 
12 use of conventional off-air antennae and which have a = 
13 signal quality considered to be adequate in a case in Site 
14 which an earth station owner has stated otherwise in an\ “rner- 
1s affidavit filed pursuant to this paragraph, is actionable 

16 as an act of infringement under section $01/ and is fully 

17 subject to the remedies provided by sections 502 through v the 
18 596 and $09, unless that member of the public subscri 

19 to receive such secondary transmissions from the 

20 satellite carrier or a distributor before the date of the),> 

21 enactment of the Satellite Home Viewer Copyright Act of “1 ye 
22 1988. Carrer acd ured 
23 *(3) NONCOMPLIANCE WITH REPORTING AND err Such Caintel 
24 REQUIREMENTS .--Notwithstanding the provisions of 

25 paragraphs (1) and (2) of this subsection, the willful or 


Knewled ge af ava lab; lity yee otha 


netowk bvoadcast None ferred t he 
will ee ™ spe Satrilite Cavnev or its distnbu fe 
When undisphed endence of i, Those Transmissions (Ss Made Qva a bebe Thay 
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1 **¢5) DISCRIMINATION BY A SATELLITE 

2 CARRIER.--Notwithstanding the provisions of paragraphs 

3 (1) and (2) of this subsection, the willful or repeated 

‘4 secondary transmission to the public by a satellite 

§ carrier of a primary transmission made by a superstation 
6 or a network station and embodying a performance or 

7 display of a work is actionable as an act of infringement 
8 under section $01, and is fully subject to the remedies 

9 provided by sections 502 through 506 and 509, if the 

10 satellite carrier fails to make such superstation or 

ll network station available to any distributor, or 

12 discriminates against a distributor by making any unjust 
13 or unreasonable discrimination, which is not justified by 
14 costs, in charges, practices, classifications, 

15 regulations, facilities, or services. 

16 “*¢b) Staturory LICENSE FOR SEC tL - 
17. PRIVATE hone VIEWING. -- or re | y As CT yl 
18 (1) A sate 

19 transmissi 

20 subsection|(a) shall, on a semiannual basis, deposit with 
21 the Register of Copyrights, in accordance with 

22 requirements that the Register shall, after consultation 
23 with the Copyright Royalty Tribunal, prescribe by > 
24 regulation-- 

25 “"(A) a@ statement of account, covering the 
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22 
23 
24 
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12 

*“(A) On or before July 1, 1991, the Copyright 
Royalty Tribunal shall cause notice to be published 
in the Federal Register of the initiation of 
voluntary negotiation proceedings for the purpose of 
determining the royalty fee to be paid 

under subsection (b)(1)(B) of this section. 

**(B) Satellite carriers, distributors, and 
copyright owners entitled to royalty fees under this 
section shall negotiate in good faith in an effort to 
reach a voluntary agreement or voluntary agreements 
for the payment of royalty fees. Notwithstanding any 
provision of the antitrust laws, any such satellite 
carriers, distributors, and copyright owners may at 
any time negotiate and agree to the royalty fee, and 
may desigi.ate common agents to negotiate, agree to, 
or pay such fees. If the parties fail to identify 
common agents, the Copyright Royalty Tribunal shall 
do so, after requesting recommendations froa the 
parties to the negotiation proceeding. The parties to 
each negotiation proceeding shall bear the entire 
cost thereof. 
*"(C) Voluntary agreements negotiated at any tine 
in accordance with-this-peragraph shall be binding 


upon all satellite carriers, distributors, and 
copyright owners that are parties thereto. Copies of 


568 


SLS2848 


eo @otnweaewiiwn ew 


10 
ll 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


13 
such agreements shall be filed with the Copyright 
Office within thirty: days after execution in 
accordance with regulations that the Register of 
Copyrights shall prescribe. 

*"(D) The obligation to pay the royalty fees 
established under a voluntary agreement which has 
been filed with the Copyright Office in accordance 
with this paragraph shall become effective on the 
date specified in the agreement, and shall remain in 
effect until December 31, 1996. 

**(3) FEE SET BY COMPULSORY ARBITRATION. -- 

""(A) On or before December 31, 1991, the 
Copyright Royalty Tribunal shall cause notice to be 
published in the Federal Register of the initiation 
of arbitration proceedings for the purpose of 
determining a reasonable royalty fee to be paid under 
subsection (b)(1)(B) of this section by satellite 

af DisrTer6ureds Fost Such SATELLIPE Cehfiens 

carriers) who are not parties to a voluntary agreement 
filed with the Copyright Office in accordance with 
paragraph (2) of this subsection. Such notice shall 
include the names and qualifications of potential 
arbitrators chosen by the Tribunal from a list of 
available arbitrators obtained from the American 
Arbitration Asscciation or such similar organization 


as the Tribunal shall select. 
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Jucy 6, 1988 
AMENDMENT IN THE Nature OF A SuBsTiTTe TO H.R. 2848 


Strike out all after the enacting clause and insert in 


lieu thereof the following: 


1 SECTION 1. SHORT TITLE. 

2 This Act may be cited as the Satellite Home Viewer 

3 Copyright Act of 1388. 

4 SEC. 2. AMENDMENTS TO TITLE 17, UNITED STATES CODE. 

5 Title 17, United States Code, is amended as follows: 

6 (1) Section 111 is amended-- 

7 (A) in subsection (a)-- 

8 (i) in paragraph (3) by striking or” at 
‘ 3 the end; 

10 (ii) by redesignating paragraph (4) as 

ll paragraph (S$); and 

12 (iii).by inserting the following after 

13 paragraph ‘%): 

14 ""(4) the secondary transmission is made by a 

15 satellite carrier for private home viewing pursuant to a 

16 Statutory license under section 113; or’ °; and 

17 (3) 2n subsection (d)(2)(A) by inserting before 

18 ‘"Such statement © the following: 
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2 
*"rn determining the total number of subscribers and 
the gross amounts paid to the cable system for the 
basic service of providing secondary transmissions of 
primary broadcast transmitters, the system shall not 
include subscribers and amounts collected from 
subscribers receiving secondary transmissions for 
priwaee heme viewing pursuant to section 119. °° 
(2) Chapter 1 of title 17, United States Code, is 
amended by adding at the end the following new section: 
~"§119. Limitations on exclusive rights: Secondary 
transmissions of superstations for private home 
viewing 
(a) SECONDARY TRANSMISSIONS BY SATELLITE CARRIERS. -- 
*"¢1) SUPERSTATIONS.--Subject to the provisions of 
paragraphs (3), (4), and (6) of this subsection, 
secondary transmissions of a primary transmission made by 
a superstation and embodying a performance or display of 
a work shall be subject to statutory licensing under this 
section if the secondary transmission is made by a 
satellite carrier to the public for private home viewing, 
and the carrier makes a direct or indirect charge for 
each retransmission service to each subscriber receiving 
the secondary transmission or to a distributor that has 
contracted with the carrier for direct or indirect 


delivery of the secondary transmission to the public for 


561 


SLS2846 


3 

1 private home viewing. 

2 **(2) NETWORK STATIONS.-- 

3 **¢a) IN GENERAL.--Subject to the provisions of 

a subparagraphs (B) and (C) of this paragraph and 

5 paragraphs (3), (4), (5S), and (6) of this subsection, 
6 secondary transmissions of programming contained in a 
7 primary transmission made by a network station and 

3 embodying a performance or display of a work shall be 
9 subject to statutory licensing under this section if 
10 the secondary transmission is made by a satellite 
ll carrier to the public for private home viewing, and 
12 the carrier makes a direct charge for such 
13 retransmission service to each subscriber receiving 
14 the secondary transmission. 
15 '"(B) LIMITATION TO UNSERVED HOUSEHOLDS .--The 
16 statutory license provided for in subparagraph (A) 
17 shall be limited to secondary transmissions to 

18 persons who reside in unserved households. 

19 ""(C) NOTIFICATION TO NETWORKS.--A satellite 

20 carrier that makes secondary transmissions of a 

21 primary transmission by a network station pursuant to 
22 subparagraph (A) shall, 90 days after the effective | 
23 date of the Satellite Home Viewer Act of 1988, or 90 
24 days after commencing such secondary transmissions, 
25 whichever is later, submit to the network that owns 
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4 
or is affiliated with the network station a list 
identifying (by street address, including county and 
zip code) all subscribers to which the satellite 
carrier currently makes secondary transmissions of 
that primary transmission. Thereafter, on the 15th 
of each month, the carrier shall submit to the 
network a list identifying any persons who have been 
added or dropped as such subscribers since the last 
submission under this subparagraph. The notification 
requirements contained in this subparagraph shall 
apply only if the network places on file with the 
Register of Copyrights, after the effective date of 
the Satellite Home Viewer Act of 1988, a document 
identifying the name and address of the person to 
whom such notification is to be provided. The 
Register shall maintain for public inspection a file 
of all such documents. 
(3) NONCOMPLIANCE WITH REPORTING AND PAYMENT 
REQUIREMENTS.--Notwithstanding the provisions of 


. 


paragraphs (1) and (2) of this subsection, the willful or 
repeated secondary transmission to the public by a 
satellite carrier of a primary transmission made by a 
‘uperstation or a network station and embodying a 
performance or display of a work is actionable as an act 


of infringement under section 501, and is fully subject 
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5 
to the remedies provided by sections 502 through 506 and 
509, where the satellite carrier has not deposited the 
statement of account and royalty fee required by 
subsection (b), or has failed to make the submissions to 
networks required by paragraph (2)(C) of this subsection. 
“"(4) WILLFUL ALTERATIONS.--Notwithstanding the 

provisions of paragraphs (1) and (2) of this subsection, 
the secondary transmission to the public by a satellite 


carrier of a primary transmission made by a superstation 


or a network station and embodying a performance or 


“display of a work is actionable as an act of infringement 


under section 501, and is fully subject to the remedies 
provided by sections 502 through 506 and sections 509 and 
510, if the content of the particular program in which 
the performance or display is embodied, or any commercial 
advertising or station announcement transmitted by the 
primary transmitter during, or immediately before or 
after, the transmission of such program, is in any way 
willfully altered by the satellite carrier through 
changes, deletions, or additions, or is combined with 
programming from any other broadcast signal. 

""(5) VIOLATION OF TERRITORIAL RESTRICTIONS ON 
STATUTORY LICENSE FOR NETWORK STATIONS.-- 

(A) INDIVIDUAL VIOLATIONS.--Th~ secondary 


transmission by a satellite carrier cu: a primary 
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6 
transmission made by a network station and embodying 
a performance or display of a work to a person who 
does not reside in an unserved household is 
actionable as an act of infringement under section 
504 and is fully subject to the remedies provided by 
sections 502 through 506 and 509, except that the 
statutory damages shall not exceed $5 for such 
subscriber for each month during which the violation 
occurred. 

**(B) PATTERN OF VIOLATIONS.--If a satellite 
Carrier engages in a pattern or practice of 
delivering a primary transmission made by a network 
station and embodying a performance or display of a 
work to persons who do not reside in unserved 
households, then in addition to the remedies set 
forth in subparagraph (A)-- 

“"(i) if the pattern or practice has been 
carried out on a substantially nationwide basis, 
the court shall order a permanent injunction 
barring the secondary transmission by the 
satellite carrier of the primary transmissions of 
that network station for private home viewing, 
and may order statutory damages of not to exceed 
$250,000 for each 6-month period during which the 


pattern or practice was carried out; and 
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1 *"(ii) if the pattern or practice has been 

2 carried out on a local or regional basis, the 

3 court shall order a permanent injunction barring 
4 the secondary transmission by the satellite 

5 carrier of the primary transmissions of that 

6 network station for private home viewing in that 
7 locality or region, and the court may order 

8 statutory damages of not to exceed $250,000 for 
9 each 6-month period during which the pattern or 
10 practice was carried out. 

11 “"(C) Subparagraphs (A) and (B) do not apply to 
12 secondary transmissions by a satellite carrier to 

13 persons who subscribed to receive such secondary 

14 transmissions from the satellite carrier or a 

15 distributor before July 4, 1988. 

16 **(6) DISCRIMINATION BY A SATELLITE 

17 CARRIER.--Notwithstanding the provisions of paragraph (1) 
18 of this subsection, the willful or repeated secondary 

19 transmission to the public by a satellite carrier of a 
20 primary transmission made by a superstation and embodying 
21 a performance or display of a work is actionable as an 
22 act of infringement under section 501, and is fully 

23 subject to the remedies provided by sections $02 through 
24 506 and 509, if the satellite carrier discriminates 

25 against a distributor in a manner which violates the 
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Communications Act of 1934 or rules issued by the Federal 

Communications Commission with respect to discrimination. 

**(b) Statutory LICENSE FOR SECONDARY TRANSMISSIONS FOR 
Private Home VIEWING.-- 


(1) A satellite carrier whose secondary 


transmissions are subject to statutory licensing under 
subsection (a) shall, on a semiannual basis, deposit with 
the Register of Copyrights, in accordance with 
requirements that the Register shall, after consultation 
with the Copyright Royalty Tribunal, prescribe by 


regulation-- 


*"(A) a statement of account, covering the 
preceding 6-month period, specifying the names and 
locations of all superstations and network stations 
whose signals were transmitted, at any time during 
that period, to subscribers for private ‘ome viewing 
as described in subsections (a)(1) and (a)(2), the 
total number of subscribers that received such 
transmissions, and such other data as the Register of 
Copyrights may, after consultation with the Copyright 
Royalty Tribunal, from time to time prescribe by 
regulation; and 

""(B) a royalty fee for that 6-month period, 
computed by-- 

*"(i) multiplying the total number of 
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9 
subscribers receiving each secondary transmission 
of a superstation during each calendar month by 
12 cents; 

*"(ii) multiplying the number of subscribers 
receiving each secondary transmission of a 
network station during each calendar month by 3 
cents; and 

*" (iii) adding together the totals from 
clauses (i) and (ii). 

*"(2) The Register of Copyrights shall receive all 
fees deposited under this section and, after deducting 
the reasonable costs incurred by the Copyright Office 
under this section (other than the costs deducted under 
paragraph (4)), shall deposit the balance in the Treasury 
of the United States, in such manner as the Secretary of 
the Treasury directs. All funds held by the Secretary of 
the Treasury shall be invested in interest-bearing United 
States securities for later distribution with interest bv 
the Copyright Royalty Tribunal as provided by this title. 
*"(3) The royalty fees deposited under paragraph (2) 
shall, in accordance with the procedures provided by 
paragraph (4), be distributed to those ccpyright owners 
whose works were included in a secondary transmission for 


private home viewing made by a satellite carrier during 


the applicable 6-month accounting period and who rile a 
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claim with the Copyright Royalty Tribunal under 
paragraph (4). 


(4) The royalty fees deposited under paragraph (2) 


shall be distributed in accordance with the following 


procedures: 


*“(A) During the month of July in each year, each 
person claiming to be entitled to statutory license 
fees for secondary transmissions for private home 
viewing shall file a claim with the Copyright Royalty 
Tribunal, in accordance with requirements that the 
Tribunal shall prescribe by regulation. 
Notwithstanding any provision of the antitrust laws, 
for purposes of this paragraph any claimants may 
agree among themselves as to the proportionate 
division of statutory license fees among them, may 
lump their claims together and file them jointly or 
as a single claim, or may designate a common agent to 
receive payment on their behalf. 

*"(B) Bfter the first day of August of each year, 
the Copyright Royalty Tribunal shal), determine 
whether there exists a controversy concerning the 
distribution of royalty fees. If the Tribunal 
ditermines that no such controversy exists, the 
Tribunal shall, after deducting reasonable 


administralive costs under this paragraph, distribute 
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11 


such fees to the copyright owners entitled to receive 


them, or to their designated agents. If the Tribunal 


finds the existence of a controversy, the Tribunal 


shall, pursuant to chapter 8 of this title, conduct a 


proceeding to determine the distribution of royalty 


“"(C) During the pendency of any proceeding under 
this subsection, the Copyright Royalty Tribunal shall 


withhold from distribution an amount sufficient to 
satisfy all claims with respect to which a 
controversy exists, but shall have discretion to 
proceed to distribute any amounts that are not in 
controversy. 


‘cc) DETERMINATION OF RovALTY FEES.-- 


**¢1) METHODS FO® DETERMINING ROYALTY FEES.--The rate | 


of the royalty fee payable under subsection {b)(1)(B) 
shall be effective until December 31, 19$2, unless a 


royalty fee is established under paragraph (2) or (3) of 


this subsection. After that date, the fee shall be 


determined either in accordance with the voluntary 


negotiation procedure specified in paragraph (2) of this 


subsection or in accordance with the compulsory 


arbitration procedure specified in paragraphs (3) and (4) 


of this subsection. 


*"¢2) FEE SET BY VOLUNTARY NEGOTIATION. -- 570 


‘ 


SLS2848 


so ov fo wWf&® Ww Ne 


-~ —- - + & 
> wnt YF oO 


15 


12 
*“(A) On or before July 1, 1991, the Copyright 
Royalty Tribunal shall cause notice to be published 
in the Federal Register of the initiation of 
voluntary negotiation proceedings for the purpose of 
determining the royalty fee to be paid by satellite 
carriers under subsection (b)(1)(B) of this section. 


*"(B) Satellite carriers, distributors, and 


copyright owners entitled to royalty fees under this 
section shall negotiate in good faith in an effort to 
reach a voluntary agreement or voluntary agreements 
for the payment of royalty fees. Notwithstanding any 
provision of the antitrust laws, any such satellite 
carriers, distributors, and copyright owners may at 
any time negotiate and agree to the royalty fee, and 
may designate common agents to negotiate, agree to, 
or pay such fees. If the parties fail to identify 
common agents, the Copyright Royalty Tribunal shal) 
do so, after requesting recommendations from the 
parties to the negotiation proceeding. Tie parties to 
each negotiation proceeding shall bear the entire 
cost thereof. 

“"(C) Voluntary agreements negotiated at any time 
in accordance with this paragraph shall be binding 
upon all satellite carriers, distributors, and 


copyright owners that are parties thereto. Copies of 
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1 such agreements shall be filed with the Copyright 

2 Office within thirty days after execution in 

3 accordance with regulations that the Register of 

4 Copyrights shall prescribe. 

5 **(D) The obligation to pay the royalty fees 

6 established under a voluntary agreement which has 

7 been filed with the Copyright Office in accordance 

8 with this paragraph shall become effective on the 

9 date specified in the agreement, and shall remain in 
10 effect until December 31, 1994. 
ll **(3) PEE SET BY COMPULSORY ARBITRATION. -- 
12 *"(A) On or before December 31, 1991, the 

13 Copyright Royalty Tribunal shall cause notice to be | 
14 published in the Federal Register of the initiation 
15 of arbitration proceedings for the purpose of 

16 determining a reasonable royalty fee to be paid under 
17 subsection (b)(1)(B) of this section by satellite 

18 carriers who are not parties to a voluntary agreement 
19 filed with the Copyright Office in accordance with 

20 paragraph (2) of this subsection. Such notice shall 
21 include the names and qualifications of potential 
22 arbitrators chosen by the Tribunal from a list of 

23 available arbitrators obtained from the American | 
24 Arbitration Association or such similar organization 
25 as the Tribunal shall select. 
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**(B) Not later than 10 days after publication of 
the notice initiating an arbitration proceeding, and 
in accordance with procedures to be specified by the 
Copyright Royalty Tribunal, one arbitrator shall be 
selected from the published list by copyright owners 
who claim to be entitled to royalty fees under 
subsection (b)(4) of this section and who are not 
party to a voluntary agreement filed with the 
Copyright Office in accordance with paragraph (2) of 
this subsection, and one arbitrator shall be selected 
from the published list by satellite carriers and 
distributors who are not parties to such a voluntary 
agreement. The two arbitrators so selected shall, 
within ten days after their selection, choose a third 
arbitrator from the same list, who shall serve as 
chairperson of the arbitrators. If either group fails 
to agree upon the selection of an arbitrator, or if 
the arbitrators selected by such groups fails to 
agree upon the selection of a chairperson, the 
Copyright Royalty Tribunal shall promptly select the 
arbitrator or chairperson, respectively. The 
arbitrators selected under this paragraph shall 
constitute an Arbitration Panel. 

""(C) The Arbitration Panel shall conduct an 


arbitration proceeding in accordance with such 
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15 
procedures as it may adopt. The Panel shall act on 
the basis of a fully documented written record. Any 
copyright owner who claims to be entitled to royalty 
fees under subsection (b)(4) of this section, any 
satellite carrier, and any distributor, who is not 
party to a voluntary agreement filed with the 
Copyright Office in accordance with paragraph (2) of 
this subsection, may submit relevant information and 
proposals to the Panel. The parties to the proceeding 
shall bear the entire cost thereof in such manner and 
proportion as the Panel shall direct. 

""(D) In determining royalty fees under this 
paragraph, the Arbitration Panel shall consider the 
approximate average cost to a cable system for the 
right to secondarily transmit to the public a primary 
transmission made by a broadcast station, the fee | 
established under any voluntary agreement filed with 
the Copyright Office in accordance with paragraph (2) 
of this subsection, and the last fee proposed by the 
parties, before proceedings under this paragraph, for 
the secondary transmission of superstations for 
private home viewing. The fee shall also be 
Calculated to achieve the following objectives: 

*"(i) To maximize the availability of 


creative works to the public. 
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*“(ii) To afford the copyright owner a fair 
return for his or her creative work and the 
copyright user a fair income under existing 
economic conditions. 

*"(iii) To reflect the relative roles of the 
copyright owner and the copyright user in the 
product made available to the public with respect 
to relative creative contribution, technological 
contribution, capital investment, cost, risk, and 
contribution to the opening of new markets for 
creative expression and media for their 
communication. 

*“(iv) To minimize any disruptive impact on 
the structure of the industries involved and on 
generally prevailing industry practices. 

*“(E) Not later than 60 days after publication of 
the notice initiating an arbitration proceeding, the 
Arbitration Panel shall report to the Copyright 
Royalty Tribunal its determination concerning the 
royalty fee. Such report shall be accompanied by the 
written record, and shall set forth the facts that 
the Board found relevant to its determination and the 
reasons why its determination is consistent with the 


criteria set forth in subparagraph (D) of this 
paragraph. 
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**(F) Within 60 days after receiving the report 
of the Arbitration Panel under subparagraph (E) of 
this paragraph, the Copyright Royalty Tribunal shall 
adopt or reject the determination of the Panel. The 
Tribunal shall adopt the determination of the Panel 
unless the Tribunal finds that the determination is 
clearly inconsistent with the criteria set forth in 
subparagraph (D) of this paragraph. If the Tribunal 
rejects the determination of the Panel, the Tribunal 
shall, before the end of that 60-day period, and 
after full examination of the record created in the 
arbitration proceeding, issue an order, consistent 
with the criteria set forth in subparagraph (D) of 
this paragraph, setting the royalty fee under this 
paragraph. The Tribunal shall cause to be published 
in the Federal Register the determination of the 
Panel, and the decision of the Tribunal with respect 
to the determination (including any order issued 
under the preceding sentence). The Tribunal shall 
also publicize such determination and decision in 
such other manner as the Tribunal considers 
appropriate. The Tribunal shall also make the report 
of the Arbitration Panel and the accompanying record 
available for public inspection and copying. 


""(G) The obligation to pay the royalty fee 
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18 
established under a determination of the Arbitration 
Panel which is confirmed by the Copyright Royalty 
Tribunal in accordance with this paragraph, or 
established by any order issued under subparagraph 
(F) of this paragraph, shall become effective on the 
date when the decision of the Tribunal is published 
in the Federal Register under subparagraph (F) of 
this paragraph, and shall remain in effect until 
modified in accordance with paragraph (4) of this 
subsection, or until December 31, 1994. 

*"(H) The royalty fee adopted or ordered under 
subparagraph (F) of this paragraph shall be binding 
on all satellite carriers, distributors, and 
copyright owners, who are-not party to a voluntary 
agreement filed with the Copyright Office under 
paragraph (2) of this subsection. 

“*¢4) JUDICIAL REVIEW.--Any decision of the Copyright 
Royalty Tribunal under paragraph (3) of this subsection 
with respect to a determination of the Arbitration Panel 
may be appealed, by any aggrieved party who would be 
bound by the determination, to the United States Court of 
Appeals for the District of Columbia Circuit, within 
thirty days after the publication of the decision in the 
Federal Register. The pendency of an appeal under this 


paragraph shall not relieve satellite carriers of the 
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19 
obligation under subsection (b)(i) of this section to 
deposit the statement of account and royalty fees 
specified in that subsection. The court shall have 
jurisdiction to modify or vacate a decision of the 
Tribunal only if it finds, on the basis of the record 
before the Tribunal and the statutory criteria set forth 
in paragraph (3)(D) of this subsection, that the 
Arbitration Panel or the Tribunal acted in an arbitrary 
manner. If the court modifies the decision of the 
Tribunal, the court shall have jurisdiction to enter its 
own determination with respect to royalty fees, to order 
the repayment of any excess fees deposited under 
subsection (b)(1)(B) of this section, and to order the 
payment of any underpaid fees, and the interest 


pertaining respectively thereto, in accordance with its 


final judgment. The court may further vacate the decision 


of the Tribunal and remand the case for arbitration 
proceedings in accordance with paragraph (3) of this 


subsection. 


“(d) DEFINITIONS.--As used in this section-- 
**¢1) ANTITRUST LAWS.--The term ‘antitrust laws’ has 
the meaning given that term in subsection (a) of the 
first section of the Clayton Act (15 U.S.C. 12(a)). 
‘*(2) DISTRIBUTOR.--The term ‘distributor’ means an 


entity which contracts to distribute secondary 
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20 
transmissions from a satellite carrier and, either as a 


single channel or in a package with other programming, 


provides the secondary transmission either directly to 


individual subscribers for private home viewing or 
indirectly through other program distribution entities. 

**(3) PRIMARY TRANSMISSION.--The term primary 
transmission has the meaning given that term in section 
111(£) of this title. 

“*(4) PRIVATE HOME VIEWING.--The term ‘private home 
viewing means the viewing, for private use in an 
individual's dwelling unit by means of satellite 
reception equipment which is operated by such individual 
and which serves only such individual's dwelling unit, of 
a secondary transmission delivered by a satellite carrier 
of a primary transmission of a television station 
licensed by the Federal Communications Commission. 

“*(5) SATELLITE CARRIER.--The term ‘satellite 
carrier means an entity that uses the facilities of a 
domestic satellite service licensed by the Federal 
Communications Commission to establish and operate a 
channel of communications for point<-to-multipoint 
distribution of television station signals, and that owns 
Or leases a capacity or service on a satellite in order 
to provide such point-to-multipoint distribution, except 


to the extent that such entity provides such distribution 
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pursuant to tariff, as defined under the Communications 
Act of 1934, other than for private home viewing. 

**(6) NETWORK STATION.--The term ‘network station’ 
has the meaning given that term in section 111(£) of this 
title, and includes any translator station or terrestrial 
satellite station that rebroadcasts all or substantially 
all of the programming broadcast by a network station. 

**(7) PRIMARY NETWORK STATION.--The term primary 
network station means a network station that broadcasts 
or rebroadcasts the basic programming service of a 
particular national network. 

**(8) SECONDARY TRANSMISSION.--The term “secondary 
transmission has the meaning given that term in section 
111(£) of this title. 

*"(9) SUBSCRIBER.--The term ‘subscriber’ means an 
individual who receives a secondary transmission service 
for private home viewing by means of a secondary 
transmission from a satellite carrier and pays a fee for 
the service, directly or indirectly, to the satellite 
carrier or to a distributor. 

**(10) SUPERSTATION.--The term ‘superstation means a 
television broadcast station, other than a network 
station, licensed by the Federal Communications 


Commission that-- 


‘"(A) was secondarily transmitted by a satellite 
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carrier for nationwide distribution on April l, 1988, 

or 

*“(B) is secondarily transmitted by a satellite 
carrier and is then secondarily transmitted by cable 
systems serving, in the aggregate, not less than 10 
percent of all cable television subscribers, as 
reflected in the most current statements of account 
deposited by cable systems with the Register of 
Copyrights in accordance with section 111(d)(2)(A) of 
this title. 

**(11) UNSERVED HOUSEHOLD.--The term “unserved 
household , with respect to a particular television 
network, means a household that cannot receive, through 
use of a conventional outdoor rooftop receiving antenna, 

- an over-the-air signal of grade B intensity (as defined 
by the Federal Communications Commission) of a primary 
network station affiliated with that network, and cannot 
reasonably receive the signal of that particular 
television network by cable television. 

**¢e) Excuusivity oF THis Section With Respect To 
SECONDARY TRANSMISSIONS OF BROADCAST STATIONS BY SATELLITE TO 
MEMBERS OF THE PUBLIC.--No provision of section 111 of this 
title or any other law (other than this section) shall be 
construed to contain any authorization, exemption, or license 


through which secondary transmissions by satellite carrier 
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1 for private home viewing of programming contained ina 

2 primary transmission made by a superstation or a network 

3 station may be made without obtaining the consent of the 

4 copyright owner. ©. 

5 (3) Section 501 of title 17, United States Code, is 

6 amended by adding at the end the following: 

7 *"(e) For any secondary transmission by a satellite 
8 carrier that is actionable as an act of infringement under 

9 section 119(a)(5), a network station holding a copyright or 
10 other license to transmit or perform the same version of that 
ll work shall, for purposes of subsection (b) of this section, 
12 be treated as a legal or beneficial owner if such secondary 
13 transmission occurs within the local service area of that 

14 station. °. | 
15 (4) Section 801(b)(3) of title 17, United States 
16 Code, is amended by striking and 116°° and inserting 
17 "", 116, and 119(b)°. 
18 (5S) Section 804(d) cf title 17, United States Code, 
19 is amended by striking sections 111 or 116°° and 

20 inserting section 111, 116, or 119°". 

21 (6) The table of sections at the beginning of chapter 
22 1 of title 17, United States Code, is amended by adding 
23 at the end the fcllowing new item: 


"119. Limitations on exclusive rights: Secondary 
transmissions of superstations for private home 
viewing. . 
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SEC. 3. SYNDICATED EXCLUSIVITY. 

The Federal Communications Commission shall, within 120 
days after the effective date of this Act, initiate a 
combined inquiry and rulemaking proceeding for the purpose 
of-- 

(1) determining the feasibility of imposing 
syndicated exclusivity rules with respect to the delivery 
of syndicated programming, as defined by the Commission, 
for private viewing similar to the rules issued by the 
Commission with respect to syndicated exclusivity and 
cable television, and 

(2) adopting such rules if the Commission considers 
the imposition of such rules to be feasible. 

SEC. 4. REPORT ON DISCRIMINATION. 

The Federal Communications Commission shall, within 1 
year after the effective date of this Act, prepare and submit 
to the Congress a report on whether, and the extent to which, 
there exists discrimination referred to in section 119(a)(6) 
of title 17, United States Code, as added by section 2 of 
this Act. 

SEC. 5. EFFECTIVE DATE. 

This Act and the amendments made by this Act take effect 
on January 1, 1989, except that the authority of the 
Copyright Royalty Tribunal to set rates pursuant to the 
amendments made by this Act takes effect upon the date of the 
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1 enactment of this Act. 
2 SEC. 6. TERMINATION. 
3 This Act and the amendments made by this Act cease to be 


4 effective on December 31, 1994. 
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June 2, 1988 


COMPARISON OF EARTH STATION/COPYRIGHT BILIS - AS PERTAINS TO THE 


"NETWORK SUPERSTATIONS"+ 


KASTENMEITER 
SUBSTITUTE AMEND- 
MENT 


Mandatory (statu- 
tory license) 


Unserved area -- 
determined by dish 
owners through 
affidavits 


Applies to areas 
passed by cable 


Aduinistrative 
burdens placed on 
carriers to 
administer based on 
incentives 


Price discrizina- 
tion bar 


Clarifies the cable 
compulscry license 
on the definition 
of “cable systen" 


Amends "passive 
carrier" exemption 


Violations are 
rooted in current 


copyright law 


Grandfather 


1 H.R. 2848 is not 


Unserved area -- 
signal beyond the 
reach as defined 
by private 


agreenent 


Dees not apply to 
areas passed by 
cable 


Administrative 
burdens placed on 
carriers, affili- 
ates and house- 
holds 


No price discrizn- 
ination bar 


Violations are 
reoted in current 


copyright law 


No grandfather 


NEW NETWORK 
PROPOSAL 


Mandatory (statu- 
tory license 


Unserved household 
based on signal 
intensity as 
defined by the 
F.C.C. 


Does net apply to 
areas passed by 
cable 


Clear burden on 
carrier (self 


po) icing) 


Price discrimin- 
ation bar 


Sane 


Copyright penal- 
ties but also 
augmented sonetary 


' damages 


Grandfather 


allocated a separate column on this 


chart because networks vere not included in the definition of 


*superstation". 
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Exhibit A 


° (LB-.7906) 
- (F-90112) 


(222) 956-3700 “ 
attorneys for Plaintiff a6? 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PRIMETIME 24 JOINT VENTURE. gruy...3 95 Tl 


Plaintiff Demands 


Por its Complaint, Plaintiff PrimeTime 24 Joint 
Venture (°PrimeTime 24°), by its undersigned attorneys, 
alleges as follows based on personal knowledge as to its 
own acts and on information and belief as to all other 
matters: 
I. MATORE.OP THE LITIGATION 

1. This action arises from defendants’ illegal 
and collusive efforts to stifle competition and improperly 
protect the entrenched interests of the television networks, 
their affiliates, and the television trade associations to 


587 


ehe detriment of consumers. Defendants’ illegal 
conspiracies are harming home viewers by depriving them of 
their choice to receive, or of receiving, quality celevision 
programming via satellite. Plaintiff can and wishes to 
provide that choice, but defendants, through their unlawful 
conspiracies, are preventing plaintiff from doing so. 

2. By their conspiracies, defendants have 
equelched competition by refusing to deal with plaintiff and 
by collusively driving w vlaintiff‘s costs in a deliberate 
effort to drive plaintiff out of business. The competition 
that has suffered as a result of defendants’ wrongdoing 
includes competition contemplated by Congress under the 
copyright laws. This action seeks to halt defendants’ 
continued conspiracies and to recover damages for the 
substantial injury caused plaintiff by defendants’ illegal 
conduct . 

3. As a result of technological advances over 
the past few years, satellite transmission of television 
programming directly to the home viewer has the potential to 
become a highly effective and efficient medium for the 
Gelivery of television programming. Subscribers to direct- 
to-home satellite systems can typically receive packages of 
up to 200 channels froma relatively small satellite dish. 
The quality of the signal received through such a satellite 
system is generally superior to the signal received through 
conventional over-the-air television broadcasting or through 
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cable television systems. Defendants understanc che 
superior produc= being offered by satellite, anc :t is az 
chat means of distribution that their unlawful conspiracies 
have been directed. As more fully described be’ow, the 
object of defendants’ unlawful conspiracies was and is to 
destroy plaintiff as a competitor, restrain competition from 
the satellite industry, prevent consumers from using a 
superior technology to receive television programming, and 
diminish the free market competition contemplated by 
Congress. 

4. The television networks (acting through their 
affiliate stations and stations owned and operat:ed by the 
networks) have substantial market power. During prime time 
viewing hours, for example, approximately 60% of all 
television sets that are switched on. are tuned to network 
programs. Accordingly, any method of delivering multiple- 
channel programming to the home audience (such as direct-to- 
home satellite systems) is at a competitive disadvantage if 
it cannot deliver network programming as part of the package 
of programming services delivered to its customers. A 


prospective customer for a home satellite system is less 


likely to invest in such a system if he or she mst also 


invest in some other means -- such as cable television or 


wa 


the capability of receiving a conventional over-the-air 


signal -- to receive network broadcasts. 
——— ~ ie ————— 


ede 
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5. To ensure that satellite distribucors can 
provide network programming to consumers, at least in 
certain instances, Congress enacted the Satellite Home 
Viewer Act ("SHVA"), 17 U.S.C. § 119. In general, SHVA 
provides a statutory compulsory copyright licens: enabling 
satellite carriers to uplink network television signals and 
retransmit them via satellite to home viewers. At present, 
the statutory license of SHVA is limited to home viewers 
who reside in “unserved® households, generally including 
persons who do not receive an acceptable network signal by 
conventional over-the-air transmission. SHVA provides that 
copyright owners, including the networks, be paid a statu- 
torily determined royalty for the use of their signals. 

6. PrimeTime 24 is the leading provider of 
network television programming to satellite dish users in 
the United States. In accordance with SHVA, PrimeTime 24 
uplinks network signals from various sources and provides 
those network signals directly to consumers or through 
distributors of direct-to-home satellite prograrming. These 
distributors obtain additional programming from other | 
sources and create packages of up to 200 channels (including 
the network signals obtained from PrimeTime 24), which are 
marketed to the home viewer, together with the equipment 
necessary to receive such programming. PrimeTire 24 has in 
excess of two million subscribers. It pays the statutory 
royalty mandated by SHVA for all such subscribers. As a 
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result of defendants’ illegal conduct. millions cf consumers 
acrose the country have lost or are at risk of losing access 
to television programming, including network te! evision 
programming, on their satellite dishes. 

7. This litigation arises from the conspiracies 
in restraint of trade among the networks and their 
affiliates, using their vastly superior resources, designed 
(a) to prevent direct-to-home satellite distributors from 
making any meaningful entry into the market and (b) to 
insulate network programming from the competitive pressures 
of hundreds of other channels that are typically included in 
a direct-to-home package. Among other things: First, 
defendants conspired among themselves to obstruct PrimeTime 


24 from using its compulsory license to transmit network 
programming to unserved households in accordance with SHVA. 
As part of their unlawful conspiracies, defendants took 
joint action, among other things, designed to increase 
PrimeTime 24’s cost of doing business and render it 
uneconomic for PrimeTime 24 to continue in business. 
Defendants (i) conspired to withhold from PrimeTime 24, 
without justification and for the sole purpose of causing 
competitive injury, information that would facilitate the 
operation of SHVA; (ii) organized and implemented a joint 
strategy to challenge the right of substantial numbers of 
PrimeTime 24’s subscribers to receive a network signal under 
SHVA, knowing that many of the challenges orchestrated in 
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this fashion were sham challenges completely lacking in 
merit; and (iii) agreed among themselves to coordinate the 
timing of such challenges and the manner in which they were 
made so as to maximize che disruption. inconvenience, and 
expense to PrimeTime 24 and impair PrimeTime 24‘s ability to 
rebut such challenges. 

8. Secend, defendants conspired among themselves 
to organize and effectuate an unlawful group boycott of 
PrimeTime 24. In accordance with this boycott, the networks 
and affiliate stations refused to deal with PrimeTime 24 or 
negotiate an agreement permitting PrimeTime 24 t:o transmit 
network signals via satellite to home viewers irrespective 
of whether they reside in households already claimed to be 
served by network stations and irrespective of whether they 
are subject to the compulsory license of SHVA. The effect 
of this group boycott has been to make network signals 
unavailable to substantial numbers of howe viewers and thus 
to render satellite distribution a competitively 
unattractive alternative to conventional over-the-air 
broadcasting or cable television. In this fashion, 
defendants illegally misused their market power to insulate 
themselves from the new competition (in the form of, among 
other things, better quality signals, an increase in the 
number of channels, and an increase in the variety of 
programming) that would be posed by the widespread entry of 
direct-to-home satellite programming into the market. 
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9. As shown gore fully below, defendants’ ccn- 
duct, which constitutes per se as well as unreasonable 
restraints of trade, violates the antitrust laws of “he 
United States and the State of New York and violates 
plaintiff’s common law rights. 


It. JURISDICTION AND VENUE 

10. Jurisdiction is conferred pursuart co 28 
U.S.C. §§ 1331, 1337, and 1367. Venue as to each of the 
defendants is proper in this Court pursuant to 28 U.S.C. 

§ 1391(b) and 15 0.S.C. §§ 15 and 22 in that defendants 
either reside, are licensed to do business, transact 
business or are found in the Southern District of New York 
and/or a substantial part of the events or omissions giving 
rise to the claims herein occurred in this District. 

11. The activities of the defendants and co- 
conspirators, as alleged herein, were and are within the 
flow of, and were and are intended to, did, and do have a 
direct, substantial, and reasonably foreseeable effect on, 
interstate and foreign commerce in the United States, 
including with respect to the markets and sub-markets 
alleged herein. — 


Tit. PARTIES 
A. Blainritt 
12. Plaintiff PrimeTime 24 Joint Venture 


("PrimeTime 24°) is a partnership organized under the 


-7- 


593 


laws of the State of New York with its principal place of 
business in New York, New York. 
B. Defendant Conspirators 

13. Defendant National Broadcasting Company, Inc. 
("MBC") is a Delaware corporation with its principal place 
of business in New York, New York. NBC operates the NBC 
Television Network and owns and operates several television 
stations. | 

14. Defendant ABC, Inc. (*ABC*) is a New York 
corporation with its principal place of business in New 
York, New York. ABC operates the ABC Television Network and 
owns and operates several television stations. 

1S. Defendant CBS Inc. (*CBS*) is a New York 
corporation with its principal place of business in New 
York, Mew York. CBS operates the CBS Television Network 
and owns and operates several television stations. 

16. Defendant Fox Broadcasting Company (*Fox") is 
a Delaware corporation with its principal place of business 
in Los Angeles, California. Fox operates the Fox Television 
Network and owns and operates several television staions, 
including WHEW in New York, New York. 

17. Defendant National Association of 
Broadcasters (°"MAB*) is a trade association, comprising 
the networks and television stations affiliated with each 
network. The NAB is incorporated under laws of Delaware, 
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with ita principal place of business in the District of 
Columbia. | 

18. Defendant NBC Television Affiliates 
Association ("NBC Affiliates Association’) is a <rade 
association, established under the laws of the District of 
Columbia, comprising television stations that are affiliated 
with the NBC Television Network. 

19. Defendant ABC Television Affiliates 
Association ("ABC Affiliates Association") is a trade 
association, established under the laws of the Cistrict of 
Columbia, comprising television stations that are affiliated 
with the ABC Television Network. 

20. Defendant CBS Television Network Affiliates 
Association (*CBS Affiliates Association") is a trade 
association, established under the laws of the District of 
Columbia, comprising 187 television stations that are 
affiliated with the CBS Television Network. 

21. Defendant KPAX Communications, Inc. (*KPAX") 
is a Montana corporation with its principal place of 
business in Missoula, Montana. [ct owns and operates KPAX- 
TV, the CBS affiliate in Missou.a, Montana. KPAX is 
a leader in the CBS Affiliates Association and ‘:he MAB. 

. 22. Defendant Benedek Broadcasting Corporation 
(*"Benedek") is a Delaware corporation with its principal 
piace of business in Rockford, [llinois. Benedek owns 
television stations affiliated with each of NBC, ABC, and 
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CBS. Benedek is a leader in the NAB and in one or more of 
the affiliates associations. 

23. The acts in this complaint alleged to have 
been done by each defendant were authorized, ordered, or 
done by officers, agents, employees or represen-atives of 
each while actively engaged in the management o* its 
affairs. 

24. Among other things, as more fully set forth 
below, the conspiracies alleged herein involved a horizontal 
conspiracy at the network level, including defendants NBC, 
ABC, CBS, and Fox; a horizontal conspiracy invoiving those 
entities plus the other defendants herein, including the 
NAB, acting in concert; a horizontal conspiracy among the 
affiliates, including the associations of affiliates and the 
NAB; and vertical conspiracies involving each network and 
its respective affiliated stations and affiliates’ 
organizations and the NAB. Each defendant had and has a 
comscious commitment to the common scheme designed to 
achieve the unlawful cbjectives alleged herein pursuant to 
each of said conspiracies. The defendant networks, NBC, 
ABC, CBS, and Fox, engaged in the acts alleged herein as to 
themselves and directed the affiliates associations, which 
also theaselves acted in furtherance of the alleged 
conspiracies. As further alleged below, defendant NAB, with 
its substantial economic strength, was a principal means by 
which the conspirators met and communicated to make the 
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unlawful agreements alleged herein as well as tc carry them 
cut. In addiction. defendants KPAX and Benedek were members 
of the conspiracies alleged berein and took act:ve steps to 
implement them. In furtherance of those conspi:acies, KPAX 
and Benedek each made sham and unsupported challenges to 
PrimeTime 24 subscribers and participated in the sroup 
boycott of PrimeTime 24. In addition, representatives of 
KPAX and Bene“ek, acting through the NBC Affiliates 
Association, the ABC Affiliates Association, the CBS 
affiliates Association, and/or the NAB, recruited other 
affiliate stations to join the conspiracies and induced such 
affiliate stations to take collusive action to further the 
aims of the conspiracies. Representatives of KPAX and 
Benedek communicated with one or more of the ne-work 
defendants to ensure that the actions taken by <he 
affiliates were coordinated and consistent with the 
conspiratorial agreement that the networks had made among 
themselves. 

2S. Various other corporations, organizations, 
firms and individuals not made defendants in this Complaint 
participated as co-conspirators in the violations alleged 
herein, and formed acts and made statements in furtherance 
thereof by reason of a conscious commitment to a common 
scheme designed to achieve the unlawful objectives alleged 
herein. 


-li- 


597 


IV. EACTS COMMON 70 ALL COUNTS 
A. The Broadcast Iodusiry 

26. The television networks defendan-s -- MBC, 
ABC. CBS, and Pox -- both supply and distrioute network 
television programming. They supply network programming io 
affiliated television stations in over 100 localities, and 
they distribute their programming through ‘owned and 
operated" stations in the major cities of the United States. 
The network defendants, or one or more of the cther 
defendants herein, own, control, or have the capability of 
securing the right to broadcast the programming at issue in 
this Complaint. (As used in this Complaint, the tern 
"network stations® @eans “network affiliates* plus stations 
owned or operated by the networks that also broadcast the 
regular programming of one of the networks.) 

27. The area served by a network station 
traditionally has been limited by the ability of households 
to receive broadcasts through an over-the-air antenna, which 
is constrained by the power of the broadcast transuitter, 
terrain, and various sorts of interference. As a result, 
network stations historically have been insulated 
technologically from competition from "distant" stations. 
In addition, the relatively emall nweber of frequencies 
available for broadcast stations limited che number of 
channels in a given local area and further insulated network 
stations from competition. Geographic and channel 
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limitations, among other things, have perzitced <he networks 
and network stations to have and exercise market power. 

28. The introduction of cable, and then 
satellite, as alternative delivery methods for television 
programming removed the technological limitations on the 
geographic reach of network stations and on the number 
of channels. In particular, satellite delivery has the 


potential to render obsolete the structure of the television 


broadcast industry characterized by a few national networks 
each delivering programming, by qven-the-ais | or cable — 
technologies, through a single local station in each 
locality. Satellite delivery is capable of competing with 


a 


broadcast stations and allows competition between a network 


station in one locality and a network station in another 
locality that receives distribution via satellite. 

29. Satellite delivery of network television 
programming is capable of providing consumers with many 
advantages over conventional over-the-air broadcasts, 
including a crystal-clear image and stereo sound. Moreover, 
by allowing consumers to view network stations other than 


their local station, satellite delivery of network 
‘television programming can and does enhance consumer choice. 
The availability of a distant network television station can 
provide several potential advantages. Por example. the 7 


oo, 


Gistant station may broadcast the entire line-up of network 


programming without local preemptions, or the non-network 


—— 
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programming (e.g., local spores, news, and weather) on the 


distant station may be particularly desirable, or the 


network programming on the distant station may occur at a 


more convenient time than that offered by the local network 


station. 
RD 


B. PrimeTime 24 

30. PrimeTime 724 is the leading prov:der of 
network television programming via satellite. <“t is the 
only satellite carrier of network programming that is 
neither owned nor controlled by any broadcast or cable 
television interests. PrimeTime 24 is the principal 
supplier of network programming to direct-to-home satellite 
operators. 

31. The ability to carry network programming 
is crucial to the success of the direct-to-home satellite 
television industry. Network programming enjoyn substantial 
market power, particularly in prime time viewing hours 
during which approximately 60% of all in-use television sets 
in the United States are tuned to network programs. Direct- 
to-home satellite distributors would be at a competitive. 
disadvantage if such systems could not offer network 
programming or if a direct-to-home satellite customer were 
requited to make additional investments to receive network 
signals through either cable television or an antenna 
capable of receiving a standard over-the-air transmission. 


Tn an analogous context, an executive vice-president of ABC 
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has testified that a provider of multi-channel ‘elevision 
systems would not remain in business long without the 
ability to offer network programmins: 

My sense of the high quality of sportsi,] news and 

entertainment programs we send out is such that if 

cable were to offer a package of programming to 

viewers that did not include the broadcast 

networks, they would have no subscribers a”_al). 
(Testimony of Alan Byron Sternfeld before the Copyright 
Arbitration Royalty Panel in In Re Satellite Race 
Adjustment, 3/20/97, p. 1514 (emphasis added).) The 
comments of Mr. Sternfeld are equally applicable to directr- 
to-home systems as they are to cable systems. 

32. PrimeTime 24 distributes, on a national 
basis, the transmissions of six network stations (east- and 
west-coast network affiliates for each of ABC, NBC, and CBS) 
plus Fox Net, which provides Fox Network television pro- 
gramming. The network stations whose transmissions are 
distributed by PrimeTime 24 are as follows: WJLA-TV 
(Washington, DC), KOMO-TV (Seattle, WA), WRAL-TV (Raleigh, 
we), KPIX-TV (San Prancisco, CA), WNBC-TV (New York, NY), 
and KNBC-TV (Los Angeles, CA). 

33. PrimeTime 24 uplinks the transmissions of 
each of these stations to a separate transponder on one of 
two satellites in geostationary orbit over the United States 
and markets the retransmissions to satellite dish users 


primarily through distributors. PrimeTime 24 subscribers 
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may subscribe to some or all of the network stations and Fox 
Net for a monthly fee. 

34. PrimeTime 24 obtains the right ‘so retransmit 
the broadcasts of NBC, ABC, and CBS network stat ions 
pursuant to a compulsory copyright license prov:ded under 
SHVA. Under SHVA, PrimeTime 24 pays a statutorily- 
determined royalty fee in exchange for a statutory license 
to retransmit network television programming to satellite 
subscribers in “unserved households® as defined by SHVA. 

| 35. In addition, PrimeTime 24 has an agreement 
with Fox Broadcasting Co.'s wholly-owned subsidiaries, Pox 


Net, Inc. and Fox Television Stations, Inc., which provides 
PrimeTime 24 with a license to distribute Fox Network 
Programming (the Fox Met Service) to satellite subscribers 
in “unserved households" in exchange for a fee, among other 
things. 

36. SHVA defines an “unserved household’ as a 
household that, among other things, ‘cannot receive, through 
the use of a conventional outdoor rooftop receiving antenna, 
an over-the-air signal of grade B intensity (as defined by 
the Pederal Communications Commission) of a primary network 
station affiliated with that network". A significant number 
of households claimed by a network station to be served 
households cannot receive an acceptable over-the-air signal 
from their local affiliate, and it is those households, 
among others, that should be able to choose satellite 
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delivery and are being deprived of their choice by 
defendants’ conduct. 


C. Defendants’ Unlawful Conspiracies 
in Restrain: of trade 


37. Beginning sometime in 1994 at the ‘atest and 
continuing to the present, the networks and the:r affiliates 
agreed among themselves, and with each other, im an 
industry-wide conspiracy to restrain competitior from the 
direct-to-home satellite industry and to limit the ability 
of direct-to-home satellite operators to make nctwork 
programming available to their subscribers. As part of this 
conspiracy, the networks and affiliates agreed, among other 
things, (a) to take joint action to hinder and obstruct 
PrimeTime 24 from making use of the compulsory license under 
SHVA and to increase the costs to PrimeTime 24 of exercising 
its rights under SHVA, and (b) to refuse to dea! with 
PrimeTime 24 and negotiate an agreement permitting PrimeTime 
24 to transmit network programming to viewers who wished to 
receive it, whether or not those viewers live in what 
defendants would acknowledge is an unserved household. This 
industry-wide comspiracy included horizontal conspiracies 
among the competing networks, by themselves and through 
their affiliates and the NAB; one or more horizontal 
conspiracies among the affiliates, including the 
associations of affiliates and the NAB; and vertical 
conspiracies involving each of the respective networks and 
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its affiliates and trade organizations, including the NAB. 
In addition to the parties named as defendants, the 
conspiracies also included and includes other parties, the 
identities of which are not presently known to plaintiff, or 
which are not named as defendants at this time. 

38. It is in the interest of each ne':work, if 
acting independently, to maximize the audience for its 
programming and achieve the widest: possible distribution 
for that programming. Only by maximizing the audience 
and distribution of their programming can the networks 
realize the greatest amount of revenue from sales of 
advertising, and the largest return on their investment. 
Indeed, the networks have begun to explore providing their 
own programming content through alternative distribution 
media (known as *repurposing’), including cable services 
such as MSNBC, CNBC, and ESPN. 

39. Im light of the networks’ incentive to 
maximize distribution, one would expect that each network, 
if acting in its own economic self-interest, would welcous 
the additional distribution of its programming through 
satellite carriers such as PrimeTime 24. Satellite distri- 
bution of network programming also provides additional 
revenue to the networks as a result of the compulsory 
license fees paid under SHVA. By contrast, the networks 
generally pay affiliate stations to carry network 
programming. 
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40. The direct-to-home satellite industry 
presents a new competitive threat to the networks as a 
group. To the extent satellites can deliver hurdreds of 
channels (with superior quality and stereo sound). such 
channels present the home viewer with many more alternatives 
to network programming than he or she previously may have 
had. Although any particular network may have an incentive 
to maximize the distribution of its own programming, the 
networks as a group have an incentive to conspire among 
themselves to limit the effectiveness of direct-to-home 
satellite systems and to reduce the number of alternatives 
to network programming chat a home viewer say have. 

1.  ##The Conspiracy To Hinder and Obstruct 


PrimeTime 24‘s Right To Exercise Its 
Bight to a Compulsory License under SHVA 


41. As a first step in their coordinated and 
unlawful conspiracies to restrain competition, the networks 
and the affiliates engaged in a joint campaign. organized 
and furthered by the defendant associations including the 
MAB, to submit simmltaneous and voluminous challenges to the 
eligibility of PrimeTime 24’s subscribers under SHEVA, 
without regard to whether the challenges had merit. This 
was done in order to overwhelm PrimeTime 24 and make it 
difficult and expensive for PrimeTime 24 to comply with 
SHVA . 

42. Beginning in late December 1994, after 
Congress amanded SHVA, PrimeTime 24 was immediai.ely 
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inundated with challenges from over 500 network stations 
challenging the eligibility of approximately 180.000 
subscribers to receive PrimeTime 2¢’s services. By making 
these coordinated challenges, defendants forced ?rimeTime 24 
to engage in a costly and time-consuming effort =o process 
and respond to the onslaught of challenges and either test 
the challenged household, which because of the volume of 
baseless challenges would be prohibitively expensive, or 
terminate service to the challenged household. 

43. Since the first wave of challenges, PrimcTime 
24 has continued to be deluged with challenges from hundreds 
of network stations. To date, PrimeTime 24 has received 
more than 1.7 million challenges to the services provided to 
its subscribers. These excessive, similtaneocus challenges 
were directed or encouraged, monitored, and coordinated by 
the networks, the NAB, and the affiliate associations. The 
affiliate stations received “mass mailings’ from affiliate 
associations exhorting them to challenge PrimeTime 24 
subscribers aggressively. Such mass sailings even included 
a form of letter to use in the challenges, and the 
challenges made by the network stations used similar or 
identical language. For example, by letters dated December 
28 and 29, 1995, representatives of ABC, MBC, and CBS 
affiliates renewed challenges previously made to certain 
subscribers; the letters are word-for-word identical, 
including grammatical errors. At meetings among the 


affiliate stations. affiliates were further encouraged to 
challenge as many of PrimeTime 24's subscribers as possible 
without regard to accuracy or merit. 

44. All of the networks cooperated in the plan 
to cripple PrimeTime 24 through abusing the cha-lenge 
process. In accordance with SHVA, PrimeTine 24 provides 
each of the four networks with separate lists identifying 
new subscribers to that network's signal. In formulating 
their challenges to PrimeTime 24's subscribers, each network 
and all che affiliates agreed to use the game PrimeTime 24 
subscriber list -- the one provided to NBC -- despite the 
fact that PrimeTime 24, at great expense, had provided each 
network with a separate list with subscriber names specific 
to that network. By improperly using the NBC list, ABC, 
CBS, and Pox affiliates challenged thousands of subscribers 
who did not even receive ABC, CBS, or Pox programming. The 
networks jointly used lists that were incorrect as a basis 
for their knowingly and objectively baseless challenges as 
part of their conspiracy to eliminate the compe-ition that 
Congress determined was in the best interests of consumers. 
The networks and their affiliates have acknowledged that 
their concerted approach necessarily resulted in a 
substantial error sate for challenges made by ABC and CBS 
and Fox affiliates. It is, of course, PrimeTime 24 that 
suffers from being forced to process these and other 
objectively baseless challenges. Defendants were fully 
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aware, and intended, that their knowingly baseless 
challenges would drive up PrimeTime 24's costs. 

4S. Joint use of the NBC list is not the only 
way in which the network stations acted without regard to 
whether the subscribers they challenged were ac-ually 
eligible to receive the PrimeTime 24 service. ‘tations 
acting pursuant to the conspiracy agreed to and did 
challenge all or most PrimeTime 24 subscribers <esiding 
within an area known as the predicted Grade 8 Contour, even 
though they were aware that many of the subscribers they 
challenged could not receive an acceptable over-the-air 
broadcast signal. Moreover, many affiliates challenged 
subscribers that were not even witbin the station’s 
predicted Grade B Contour. All of this was done, not to 
enforce any legitimate rights under SHVA, and was certainly 
not in the interests of the public, but rather to prevent 
PrimeTime 24 from exercising its rights under SIVA and to 
prevent the affiliate stations’ advertisers from discovering 
that many of the affiliates had made false representations 
concerning the number of homes that could receive an 
acceptable over-the-air signal from that station in order 
improperly to boost that station's advertising revenue. 
Defendants knew that PrimeTime 24 would be strained 
financially even to process this flood of illegitimate 
challenges, gwuch less to test the signal at every 
eubscriber’s home at prohibitive cost. As a proximate 
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result of defendants’ coercive tactics, PrimeTime 24 was 
forced to terminate thousands of subscribers, including howe 
viewers who did not receive an acceptable over-=he-air 
signal and were entitled to receive service from PrimeTime 
24. 

46. The networks and cheir affiliates coordinated 
their methods of challenging the eligibility of PrimeTime 
24’s subscribers so as to increase its burden in complying 
with SHVA. The timing and volume of nearly 180,000 simuzl- 
taneous challenges, as well as the subsequent challenges, 
have overwhelmed PrimeTime 24‘s ability to respond, as they 
ware obviously designed to do. The networks and their 
affiliates are aware of the costly and time-consuming nature 
of the challenge process even under the best of conditions. 
The networks purportedly acted jointly in order to save 
costs in the challenge process -- despite the fact that they 
knew PrimeTime 24 had to shoulder alone the entire burden of 
their affiliates’ combined challenges. The concerted 
actions by the networks and affiliates forced PrimeTime 24 
to hire a substantial sumber of additional employees to deal 
with the flood of challenges and to expend millions of 
dollars in connection with having to respond to the 
collusive and objectively baseless challenges. 

47. The damaging impact of this conduct was 
exacerbated by the serious defects in many of the 


Challenges. Importantly, the vast wajority of stations 


-23- 


submitted challenges that failed to provide PrireTime 24 
with information sufficient to determine which cf the 
challenged subscribers resided within the staticn’s 
predicted Grade B Contour. PrimeTime 24 wrote to the 
challenging stations requesting a list of zip ccdes, as 
contemplated by the Congressional legislative history 
underlying SHVA, and could have served as a first step in 
determining which of the challenged subscribers resided 
within the station’s predicted Grade B Contour. This 
information was within the stations’ possession and had been 
used in preparing their challenges. In spite of the ease 
with which the stations could have provided this 
information, except in rare cases none of the more than 500 
affiliates who made challenges provided the zip code lists. 
Such conduct could have no purpose other than to obstruct 
PrimeTime 24’s efforts to comply with SHVA and was the 
product of collusion among the networks and affiliates not 
to provide such information to PrimeTime 24. 

46. The NAB played a key role in organizing and 
managing the conspiracy to obstruct PrimeTiae 24 froa 
exercising its rights under SHVA and to further the refusal 
to deal described below. ‘Through the MAB and the other 
Gefendants herein, a multimillion dollar war chast has been 
amaseed to fund defendants’ illicit activities. 

49. Representatives of the MAB, purportedly 
acting on behalf of the networks and their affiliates, took 
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che lead in attempting to force PrimeTime 24 to agree to an 
unacceptable procedure for resolving challenges. DOefendants 
negotiated with PrimeTime 24 as a group, sot to secure any 
procompeticive efficiencies but solely to eliminate 
competition and to provide a means of signaling and 
exchanging information. The only procedure that the NAB was 
prepared even co claim it would discuss was repugnant to 
both the language and intent of SHVA. Purthermcre, the NAB, 
acting for itself and as defendants’ representative, told 
PrimeTime 24 that certain purportedly unrelated litigation 
asserting purportedly independent challenges would all be 
resolved if PrimeTime 24 acceded to NAB’s unreasonable and 


collusive proposal. 


2. Concerted Refusals To Deal 

so. ‘In addition to conspiring to obstruct the 
exercise of PrimeTime 24’s rights under SHVA, defendants 
also engaged in a group boycott of PrimeTime 24 so as to 
further limit competition from direct-to-home satellite 
operators. In October 1996, PrimeTime 24 entered into 
negotiations regarding SHEVA with defendant NAB, which was 
representing NBC, ABC, and CBS and their affiliates. 
PrimeTime 24 offered to compensate the local affiliates for 
claimed potential advertising revenue lost as a result of 
PrimeTime 24 subscribers in the local area of each statiun. 
Seeking to deter PrimeTime 24 entirely, the NAB represen- 
tative stated that such lost revenues could amount to $2.00 
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per service per subscriber per month. an amount -hought by 
the NAB to be prohibitive. Yet after PrimeTime 24 stated 
that it would be willing to negotiate on this basis, the NAB 
representative repudiated his own statement and -refused to 
negotiate further. 

Sl. Thereafter, PrimeTime 24 sought to deal 
directly with each network station but was wet with a 
concerted refusal to deal with PrimeTime 24 which was 
the result of defendants’ conspiracy. In Pebruary 1997, 
PrimeTime 24 wrote to each of the approximately 600 
television stations affiliated with, or owned and operated 
by, MBC, ABC, and CBS and offered to pay any interested 
station a monthly fee for subscribers in the station's 
local area. In its letter sent to each network station 
separately, PrimeTime 24 noted that “such an arrangement 
would address the concerns of all parties in an economically 
viable manner*. 

$2. The response to PrimeTime 14’s offer to the 
network stations was swift and clear. The MAB aod other 
defendants organized a campaign to ensure that no sffiliate 
would break ranks and enter into discussions with 
PrimeTioe 24. The MAB sent a letter to PrimeTime 24, which 
it copied to all of its sembers, designed to signal the 
stations noc to deal with PrimeTime 24. 


$3. The campaign was effective. To date, none of 
the hundreds of network stations has engaged in any real 
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negotiation with PrimeTime 24. Rather. dozens of network 
stations have written to PrimeTime 24 flatly rejecting the 
proposal. many using identical language and copying their 
letters to the NAB. Pursuant to its conspiracy with the 
other networks. among others, NBC sought to discsurage its 
affiliates from negotiating vith PrimeTime 24, and several 
wec affiliates indicated in their rejections of ?rimeTine 
24's offer that they were going to “follow the lead* of NBC. 
Pursuant to its conspiracy with the other .-tworks, among 
others, ABC also commumicated with its af’ iates in order 
to discourage any of them from negotiating with PrimeTine 
24. 

S4. At the same time that it wrote to the network 
stations in Pebruary 1997, PrimeTime 24 also wrote to the 
network defendants NBC, ABC, and CBS informing them of the 
offer to their affiliatrd network stations and waking a 
separate offer: to pay the networks a license fee to 
distribute their programming to satellite subscribers 
without restriction. PrimeTime 24 also wrote to defendant 
Pox seeking to amend PrimeTime 24’s agreement with Pox to 
eliminate the “unserved household” restriction cf the 
agreement .n exchange for a fee. In accordance with their 
conspiracy, and contrary to their independent interests if 
acting noncollusively, none of the networks has even been 
willing to negotiate with PrimeTime 24. 
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D. ‘ Tn4 4 ee 


SS. As a result of the unlawful cons>iracies 
alleged herein, PrimeTime 24 has been injured ix it 
business and property, including by having lost profits and 
goodwill, by having to incur substantial and unnecessary 
expenses, and by being seriously weakened, and -hreatened 
with elimination, as a competitive force in the industry. 

S56. As a result of defendants’ condu:t, 
competition has been substantially curtailed. ‘%y limiting 
the ability of direct-to-home satellite distributors to 
provide network programming, defendants’ conspiracies are 
having the effect of stifling satellite’s use for multiple- 
channel television systems. Defendants are insulating thnen- 
selves from the increased competition in each relevant 
market herein that would result from the hundreds of 
channels that direct-to-home satellite packages can include, 
and the increased number of programming choices that would 
otherwise be avaiiable to consumers. Defendants’ conduct 
has adversely affected competition in any and a:! relevant 
markets and sub-markets including by depriving consumers of 
the ability to choose between the traditional manner of 
receiving television programming and the techno logically 
superior direct-to-home satellite systems. Actual and 
potential price competition has been eliminated, output has 
been restricted, thousands of consumers have been denied 


access to network programming, and millions of consumers 
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have lost or risk losing the opportunity to receive higher 
quality television reception and additional prog-amming 


options. 


VIOLATIONS ALLEGED 


CounT I 
Sherman Act. £1 


57. PrimeTime 24 realleges and incozporates by 
reference the allegations eumneines ia paragraphs < to S6é. 

‘$8. The lines of commerce, product markets, and 
product sub-markets involved in or affected by the unlawful 
conspiracies alleged herein include one or more of the 
following: the delivery of network television programming 
to consumers; the delivery of television programming to 
consumers by satellite; the delivery of network television 
programming to consumers by satellite; che delivery of 
television programming to consumers; and one or tore other 
related sub-markets. 

S59. The lines of commerce, geographic markets, 
and geographic sub-markets involved in the unlawful 
conspiracies alleged herein include one or more of the 
following: respective local geographic areas served by 
network stations; regions of the United States where 
consumers are unable to receive an over-the-air television 
signal of acceptable quality of programming of one or more 
networks; the United States; and one or wore other related 
sub-markets . 


-29- 


615 


60. Beginning at least as early as 1994, che 
exact date being unknown to plaintiff, and cont:nuing to the 
present, defendants and other co-conspirators have been 
engaged in an unlawful contract, combinat:on, conspiracy, 
and unreasonable restraint of trade and commerce in 
violation of Section 1 of the Sherman Act, 15 0.S.C. § 1, in 
one or more relevant product and geographic markets or sub- 
markets. The contract, combination, and conspiracy is 
continuing and will continue unless the relief prayed for 
herein is granted. 

61. The aforesaid combination and conspiracy 
consists of a continuing agreement, understanding, and 
concert of action between and among the defendants and co- 
conspirators, the substantial terms of which include an 
agreement : 

i. to prevent or limit the delivery of 
television prograsming by direct-to-home 
satellite television systems; 


ii. to eliminate plaintiff as a competitor 
and potential competitor in the delivery 
of television programing; 


iii. to refuse to grant or negotiate access 


to the essential facilities controlled 
by defendants; and 


iv. to facilitate, effectuate, and implement 
the contract, combination, and conspir- 
acy. 


62. Pursuant to and in effectuation of the 
aforesaid combination and conspiracy, the defendants and 
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co-conspirators did the things which they conspired to do, 
as alleged above, including: 
i. inundated plaintiff with volum:nous 


cjaiseite® to the eligibility of 
‘s subscribers under SHVA 


— regard to the merit >< ——- 
challenges; 


ii. refused to deal with plaintit< in the 
delivery of network programming to 
viewers; and 

iii. undermined and rendered ineffectual the 
express Congressional intent as set 
forth in SHVA. 

63. The aforesaid combination and conspiracy is 
having the effects as alleged above, and the following 
effects, among cthers: 

| i. viewers of television programing, ad- 

vertisers, and others have been deprived 
of the benefits of free and open coa- 
petition; 

ii. competition between and amang defendants 
and co-conspirators in the broadcast of 
television oes en is being unreas- 
onably restrained; 


iii. iff’s revenues and profits have 
diminished and its costs increased. 


64. By reason of the foregoing, defendants have 
committed per se rule of reason violations of the antitrust 
laws, PrimeTime 24 has been injured in its business and 
property, and PrimeTime 24 is entitled to compensatory and 
treble damages in an amount to be ascertained at trial. 
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Count If 
Sherman Act. § 2 


65. PrimeTime 24 realleges and incorporates by 
reference the allegations contained in paragraphs 1 to 64. 

66. To the extent any affiliate or network 
asserts that it has an agreement purporting to prohibit the 
negotiation or dealing with PrimeTime 24 in the delivery of 
programming to any particular local market, such agreement 
unreasonably restrains trade in violation of Sec-ion 1 of 
the Sherman Act, 15 U.S.C. § 1, in one or more relevant 
product and geographic markets or sub-markets because, among 
other things, such agreements foreclose competition by 
plaintiff and among network stations without providing any 
pro-competitive benefits. 

67. Defendant associations including <-he NAB have 
facilitated or participated in such agreement or agreements. 

68. By reason of the foregoing, defendants have 
committed per se and rule of reason violations of the 
antitrust laws, PrimeTime 24 has been injured in its 
business and property, and PrimeTinas 24 is entit ied to 


compensatory and treble damages in an amount to be ascer- 
tained at trial. 


COUNT IIT 
State Antitrust Violation - Donnelly Act 
69. PrimeTime 24 realleges and incorporates by 
reference the allegations contained in paragraphr 1 to 68. 
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70. The agreements alleged above unreasonably 
restrain trade in violation of the Donnelly Act. N.Y. Gen. 
Bus. Law, Art. 22, § 340. 

COUNT IV 

Interference With Contractual Relations 

712. PrimeTime 24 realleges and incorporates by 
reference the allegations contained in paragraphs 1 to 70. 

72. PrimeTime 24 has contracts with certain 
satellite dish customers ("retail subscribers") to whom it 
directly provides network broadcasts under SHVA aud its 
agreement with Fox. 

73. Defendants know chat PrimeTime 24 has such 
contracts with retail subscribers. 

74. Defendants have conducted a concerted 
campaign, using the wrongful means alleged herein, to 
challenge the eligibility of PrimeTime 24 subscribers, 
including PrimeTime 24’‘s retail subscribers, with knowledge 
that the challenges did not have merit or withou: regard to 
whether they had merit. 

7S. As a result of defendants’ wrongful conduct, 
PrimeTime 24 has been damaged in that it has incurred 
significant expenses and has lost revenues and profits. 
Defengants’ conduct constitutes unlawful interference with 
contractual relations and entitles PrimeTime 24 -o 


compensatory and such exemplary damages as the law provides 
in amounts to be ascertained at trial. 
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COUNT V 
interference With Business Relations 


76. PrimeTime 24 realleges and incorporates by 
reference the allegations contained in paragraphs i to 75. 

77. Defendants have conducted a concerted 
campaign, using the wrongful means alleged herein, to 
challenge tbe eligibility of PrimeTime 24 subscribers with 
knowledge that they did not have merit or without regard to 
whether they had merit. This campaign was conducted for the 
purpose of driving PrimeTime 24 out cf business and 
otherwise improperly to limit competition in the 
distribution of television programming, including network 
programming, and interfere with PrimeTime 24‘s b:isiness 
relations. 

78. As a result of defendants’ wrongful conduct, 
PrimeTime 24 has been damaged in that it has incurred 
significant expenses and has lost revenues and profits. 
Defendants’ conduct constitutes unlawful interference with 
business relations, and PrimeTimse 24 is entitled to 


compensatory and such exemplary damages as the law provides 
in amounts to be ascertained at trial. 


COUNT VI 
Unfair Competition: Deceptive Acts and Practices 


79. PrimeTiae 24 realleges and incorporates by 
reference the allegations contained in paragraphs 1 to 78. 
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80. Defendants challenged the eligibi:icy of 
certain PrimeTime 24 subscribers for which they saad no basis 
to make such a challenge and with knowledge that =hey did 
not have merit or without regard to whether they had merit. 
Defendants engaged in the other false and fraudu ‘ent 
deceptive acts and practices alleged herein, which is 
consumer-oriented sisconduct. 

81. Defendants made these challenges not to 
enforce their rights under SHVA but to so overwhelm 
PrimeTime 24 as to damage its business and prevent it from 
providing network programming te eligible subscribers. 

82. This conduct has damaged PrimeTime 24's 
legitimate business interests, is wholly contrary to the 
public interest in that it deprives consumers from being 
able to choose to receive, and from receiving, services that 
they are legitimately entitled to receive, and constitutes 
unfair competition and a violation of Section 349 of New 
York’s General Business Law. 

RELIEF REQUESTED 

WHEREFORE, PrimeTime 24 respectfully requests that 
this Court: 

i. Enter judgment in PrimeTime 24's ‘Savor and 
against defendants. 

2. Emjoin defendants and all in privity with 
them from: 
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(a) entering into or maintaining any agree- 
ment to prevent entry of competitors in the distribution of 
television programming; 

(b) entering into or maintaining any agree- 
ment requiring a network to distribute television 
programming in a market exclusively through a single 
licensed affiliate; 

(ec) entering into or maintaining any agree- 
went to preclude the networks from dealing with PrimeTime 24 
to distribute television programming to satellite dish 
customers, including those that do not reside in ‘unserved 
households* ; 

(4) failing to deal with PrimeTime 24 on 
reasonable terms and conditions to distribute television 
programming to any satellite dish customers; and 

(e) entering into, maintaining, influencing, 
or directing others concerning any agreement regarding the 
submission of challenges to the SHVA eligibility of any 
subscriber. 

3. Order that defendants pay PrimeTime 24 
damages in the amount proved at trial; 

4. Treble the damages awarded; 

S. Award PrimeTime 24 its costs and reasonable 
attorneys’ fees; and 
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6. Order such other and further relict as the 
Court may deem just and proper. 


Dated: New York, New York 
May 30, 1997 


CPR ISO S eRER. ELLEMHORM, 
Soe 


By 
omon (Ls- 


’ 7 
Prischer (HP -9022) 
45 Rm 8 Plaza 


New York, New York 10111 
(212) 956-3700 


Attorneys for Plaintif£¢s 


Of Counsel 


-37- 
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Exhibit 8 


Transmitted-Picture Assessment 


Joun ALLNATT 
British Telecom Research Laboratories 


A Wiley-Ir ' Publicati 


JOHN WILEY & SONS 
Chichester - New York - Brisbane - Toronto - Singapore 
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Chapter 7 


Method for full-range quality 
grading of broadcast television 


pictures 


Although the discussion up to now has been highly relevant to the subjective 
assessment of pictures transmitted via visual systems. it is not specific to a 
complete single method. Nevertheless. it will have become clear that complete 
standardization is essential if independently run experiments are to yield 
comparable results. Although it is unlikely to be possible to find a single 
method for universal application. it is desirable to establish the smallest 
possible number, each for a clearly defined purpose. 

As a large body of experience is available in the fieid of broadcast teievision. 
it is appropriate to focus attention initially on that area. For general purposes. a 
given effect must de investigated over a wide range of magnitudes. because it 
will not be clear at the outset what smaller range may turn out to be important. 
It must not be forgotten that the magnitude of some impairments may fluctuate 
im practice. so that it is necessary to include values which would be 
unacceptable were they to apply continuously. 

The criterion most commonly applied by viewers to the technical standard of 
the picture they receive. whether in the home or elsewhere. is simply that of 
quality. Therefore we will define a method for assessment. in the laboratory. of 
the quality of broadcast-television pictures over a full range of subjective 
leveis. In this chapter we deal with the experimental arrangements for 
gathering the raw data, and in the next the analysis and presentation of results. 
together with those findings which are common to the majority of experiments. 

The method is essentially that originally suggested by Prosser et al (1964). It 
accords with CCIR Recommendation 500-2. as supplemented by Section 
1.1.1 of Annex IV of Report 405-4. 

Most of the relevant matters have been fully discussed in the earlier chapters. 
Therefore | have here made the treatment as brief and direct as possible. 
Appended to each subsection will be found references to the sections of the 
book where fuller discussion can be found. 
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7.1 Viewing Room 

Tests are conducted in a specially equipped viewing room free from 
disturbance. which has been arranged to provide conditions conforming with 
Table 4.1. extracted from the CCIR Recommendation. Apart from the 
chromaticity of the lighting. the conditions specified in the 50 fieids/s column. 
rather than the 60 fields/s one. of the table are used because they are more 
precise. and equally suitable. Three sides ot the room are draped in gathered 
white curtains, with the fourth side (to the rear of the observers) in grev 
curtains to prevent specular reflections on the display. The general lighting in 
the room has a colour temperature of 6S00°K. and the ievel of 20 ix measured 
on a horizontal plane in the region of the observers will be found sufficient for 
them to record their opinions without strain. It is likely to be desirable to shield 
the display from primary sources of illumination, to enable low levels of 
luminance in the picture to be correctly displayed. 

It will have been noted that some variation is permitted by Recommendation 
500 in the case of certain of the conditions. To avoid subsequent uncertainties 
as to the exact conditions under which results were obtained. the report of the 
experiment should include a table stating the precise values chosen. 


[Section 4.4.1] 


7.2 Test Bed 


Care is taken to ensure that the performance of the basic test channel is of the 
best possible quality. Display brightness and contrast are standardized using a 
‘PLUGE'’ test signal. Use of PLUGE (picture line-up generator. electronic) 
leads to a display conforming with the requirements of Recommendation 500. 
as specified in Table 4.1 but provides more complete standardization. 


[Section 4.5] 


7.3 Pictures 


Normally the test pictures are chosen to be more critical than are average 
pictures. in relation to the impairment being investigated. but not unduly so. In 
these circumstances. about four pictures will be sufficient for a simple 
impairment. but more may be desirable where the effects are complex. and 
different pictures are rec\ire4 to show up the various aspects. Test patterns 
should not normally b+ _ od. Still pictures and/or short sequences using 
moving subject matter _. .u' ¢ used. as appropriate. In assessments where 
movement neither promotes specific effects. nor greatlv increases the visibility 
of the impairment. the use of still pictures is preferred. 
The scenes and source of signals should be described in the report. 


[Section 4.3] 
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7.4 impairment Conditions 


The impairment conditions are selected with a regularly spaced seres of 
impairment leveis (or several series where changes are also being made in the 
character of the impairment) estimated to ensure the use of all grades bv the 
majority of observers. and also to result in a grand mean score (averaged over 
all judgments made in the experiment) within the range 0.48-0.52. If 
subsequently it is found that the results actually achieved do not meet these 
criteria. consideration should be given to repeating the experiment with 
suitably modified impairment leveis. 

The remarks in Section 7.2 regarding the necessity for a high standard of 
performance for the test bed extend also to the equipment used to generate the 
impairment. Unwanted impairments should be carefully eliminated and then 
all the characteristics of the impairment under study should be accurately 
measured. 

The question of the exact number of impairment levels that should be used is 
given. Generally. experimenters seem to have been content to make an 
arbitrary decision based on their experience. and doubtiess having some regard 
for expediency. The levels can be fairly widely spaced in a situation where it is 
intended to employ a defined mathematical function such as the logistic to 
describe the psychometric relationship. If there is an expectation that such a 
function may not be adequate. or should it be desired for any reason to 
establish the shape anew. the levels will need to be more closely spaced. 

One of the few pieces of specific guidance has been offered. in a more 
general context. by Fleischer (1966). He states that 


in order to obtain reliable results the number of sample points. V. must be larger than 
M. the number of parameters. which may also be thought of as the number of degrees 
of freedom in the problem. It is difficult to give definitive guidelines to the chorce of 
N. the intuition and insight of the designer must be the final judge. He should choose 
enough points to define the error function adequately. vet not so many that 


unnecessary computations will result — twice the number of parameters 1s often a 
good choice. 


For a simple impairment where there is a good expectation of invoking the 
logistic with three coefficients. as in Eqn 8.10. Fleischer's rule suggests the use 
of six data points. In practice. six to eight points has been found satisfactorv. 
For a more complex situation where it is intended to employ Eqn 8.13 with n = 
2. the rule indicates 10 data points. An exampie of an actual experiment where 
m = 2 is that on which Fig 8.2 is based. Here 36 data points were used. but this 
was in a situation where there was no prior experience from which 4 likely 
perhaps an element of luck. would be needed to reduce the number of data 
points to 10. while still preserving a satisfactory experiment. Allnatt and Prosser 
(1966) emploved 26 points in an experiment with wideband random noise 
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capable of description in just two dimensions. athough by this ume there was 
a strong a priori likelihood that the basic shape of the psychometric 
relationship would prove to be closely matched by the logistic. For an 
abbreviated experiment to verify that the main quantitative results for this 
same impairment were still valid. White and Reid (1981) deemed it still 
necessary to emplov as many as |> data points. 


[Sections 4.5 and 6.3.3] 


7.5 Observers 


Generally, twenty or more observers are emploved. non-expert in the sense 
that none work in television engineering. or in the photographic or allied 
fields involving visual arts. Immediately prior to a session. the observers are 
screened for visual acuity using appropriately scaled Snellen charts. and 
(except for monochrome tests) for colour vision using Ishihara charts 


(Ishihara. 1949). 
[Section 4.2] 


7.6 Experimental Design 

So far as the observers are concerned. the order in which the successive 
impaired pictures are presented to them is random. as regards both the scenes 
used. and the impairments that the pictures contain. However. the experi- 
ment will in fact be based so far as possible on a randomized-block design. 
derived from Graeco-Latin squares (Fisher and Yates. 1963) to balance the 
effects of all factors evenly over the experiment as a whole. Where the desired 
structure does not permit a complete balance. an important desideratum is 
that it should be possible to assess adaptation effects in the observers. 
Normally adaptation will be substantially complete by the end of the 
preliminary demonstrations which precede the experiment proper: if such is 
not the case. it will be desirable to eliminate affected results from the analysis. 


If there are more picture conditions than can be Gealt with at a single 
session lasting about half an hour. observers may be recalled on subsequent 
days for up to three further sessions. It is often preferable to emplov 
completely fresh observers. if these are conveniently available. However. it is 
then necessary to ensure that the selection of picture conditions seen bv each 
observer is properly representative of the whole experiment. 


[Chapter 6. Appendix 2] 


7.7 Procedure 
By ‘procedure’ I shall mean the basic principle underlying a complete method 
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the full specification of which must include a detailed statement of the general 
test conditions. Depending on context. the procedure may prescribe the use of a 
particular rating scale. In essence the procedure here is about the simplest that 
could be devised. The various picture-conditions are merely displayed. and 
rated by the observers. one at a time. In psychophysics this procedure is termed 
the method of ‘single stimuli’: although there may be many stimuli to be rated (in 
our case represented by the impaired pictures), each is treated individually. It 
will be convenient to preserve the term. because later we shall discuss situations 
where there are advantages in using a more elaborate procedure in which 
impairment conditions are rated in pairs. The display of a given picture-condi- 
tion to a given group of observers will be termed a ‘presentation . 

At the start of each session. instructions are given to the observers. by piaving 
a pre-recorded tape. A number of demonstration pictures typifving those to be 
assessed are first displayed. These are rated by the observers in the manner of the 
main experiment, and can. if desired. be selected from among the picture 
conditions that will be used then. 

Where possible. the observers are offered as long as they wish to form their 
Opinions. Normally 10 s is found sufficient for each picture condition. 
irrespective of whether the pictures are stills or moving sequences. and therefore 
the fact that it may be impracticable to extend the duration in the latter case is 
unlikely to cause difficulty. Pictures are removed for about 15 s between 

It is worthwhile noting one aspect cf the laboratory situation which closely 
parallels the domestic one. The period for which it has been found desirable to 
keep the impairment constant while the assessment of a given picture-cond.tion 
is being made is about 10s. During the course of a particular broadcast play. the 
interval during which each scene remains relatively unchanged between one 
camera ‘cut’ and the next was found to vary up to 80s, but the average value was 
12s. The similarity of the intervals in the two situations is probably no accident. 
Note the further resemblance in that. although in practice the level of an 
impairment seldom varies appreciably over such an interval, its visibility often 
changes considerably from one scene to the next. owing to dependence on 
picture content. 

The procedure can be described in more detail by reference to the form used 
by the observers for recording opinions, and the instructions given to the 
observers, described in the next two sub-sections. 


[Section 4.1] 


7.7.1 Record Form 


The rating scale. Table 2.2. is illustrated at the top of each record sheet. The 
remainder of the form consists of a matrix. in which the rows correspond to the 
grades of the scale. simply labelled A to E. and the columns correspond to the 
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TELEVISION PICTURE QUALITY 


Name 
Session No 
A — (Excenent) 
(Geos! 
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Fig. 7.1 Observer's record form for quality-grading experiments 


presentations (ie the successive picture-conditions that are to be displayed). 
On these primary record sheets. no numbers are associated with the grades. 
Two such matrices. catering for a total of 40 presentations. are conveniently 
contained on one side of an A4 sheet. A reduced facsimile of the front page of 
such a sheet is reproduced as Fig 7.1. 

An observer records each opinion by ticking the appropriate square of the 
matrix. To facilitate the transfer of data for subsequent analysis, the form can 
be fastened to some form of electrical sensing device. such as a ‘digitizing 
tablet’. Up to now. the record forms generally used have allowed observers to 
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note the range of scores they have emploved for the slowly increasing number 
of pictures displaved prior to the one currently under examination. Although 
such a facility may not be essential. it is often expedient to have a paper record 
of the primary results. in case other records are inadvertently destroyed. 
Should it be proposed to adopt a recording system which does not make his 
earlier opinions available to the observer. it would be necessary to consider any 
effect caused on standards of judgment. . 


[Section 2.1.1] 


7.7.2 instructions to Observers 


The detailed form of the instructions will depend on the exact nature of the 
experiment. The aim is to explain as simply as possible the action required of 
the observers. A sympathetic approach is adopted. but the observers are given 
no assistance in the actual matter of forming their opinions: in particular. the 
experimenter gives no indication of his opinion of the quality of the 
demonstration or test pictures. or of the level of impairment. 

To assist in standardizing the arrangements. and saving the experimenter's 
time. a tape recording is used for the basic instructions. supplemented by a 
written transcript which be referred to as required. Confusion can easily 
occur if such details as the observer's name of the session reference number are 
omitted in error. It is therefore best for these items to be entered by the 
experimenter in advance. 

Further details of the preferred form of script are best given by the following 
example. The changes that may be necessary to minor details will be obvious: 


We have asked you to come along to help us assess the effect of impairments that 
can occur in television. The complete test will consist of two separate sessions of 
which this is the first. 

We are going to show you a series of pictures with various degrees of impairment. 
and we would like you to give your opinion of the overall quality of each. You should 
form your opinion in terms of the 5-grade scale ranging from A. excellent. to E. bad. 
which is shown at the top of the report form provided. The descriptions in brackets 
are intended as hints rather than rigid definitions of the grades. The number of each 
picture will be called out as it is displayed. and for each picture in turn would you 
please tick the appropriate box in the corresponding column. You do not need to use 
all the grades unless vou want to. and vou may use a given grade as often as you wish. 

First we are going to show vou four examples of the impairments we are testing. 
We would like you to record your opinions of these in the first four columns. but these 
results will not be included in the main analysis. We want vou to have as long as vou 
need to form your opinion of each picture. so please sav if we are changing them too 


If you have any questions now or during the session. do not hesitate to ask the 
experimenter. The session will last about half an hour. Remember. all that is required 


is your personal opinion of the overall quality of each individual picture. 
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In an experiment using sequences of moving pictures. the terms used will 
need to be modified appropriately. but in addition the observers should be 
requested to wait until the end of each sequenc. before recording their 
opinions. The reason for this warning is. of course. because of the variation in 
the apparent magnitude of movement-dependent effects. Such an instruction is 
not normally necessary with still pictures. but should be included where the 
impairment itself is varying in magnitude at a rate which is slow in relation to 
the display period. 

After the demonstration pictures, the experimenter should check to see that 
the observers understand what is required of them. The instructions should be 
clarified as necessary, and matters of procedure can be freely discussed. 
However. observers may sometimes seek guidance on the judgment standards 
they should employ, for example by asking the experimenter’s opinion of the 
quality of the demonstration pictures. Such requests should be politely turned 
aside and the opportunity taken to again emphasize that ail that is required is a 
personal opinion of each individual picture seen. taken on its own merits. 
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Exhibit C 


WILLIAM H. HASSINGER May 23. 1997 


PAGE I TO PAGE 263 


CONDENSED TRANSCRIPT AND CONCORDANCE 
PREPARED BY: 
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10 wesrterence. engweens wil sasmpt © Grew a8 
1 waerienng conour and a service couspur and f 
> thev touch - we re alking 2 peacd wid on Oe 
1) paper - perues wu duspust where Gat comtpur 
.1e hes so Gist vou could Rave a small vermeon 
1S) that ts sagruficamt 1s @e pou I'm cywg © 
1O make. 
un Q. it's your view. 3 2 aot. Gat 
1 predsceed FCC grade A and Grade 8 comours. winch 
1® are often m whe shape of cucies. do aot 
mm guctastly cagemaaes Go eit Felis 8 


ae Commmusson 's éefeunce of Gem. Gat Gey ‘re 
D3) wots an o 


1) & general wmdscapon of 3 smace's coverage. 
i> BY MR. OLSON: 

‘» Q And so w ay paruculars locanes. Gry 
Mav aot be accurses. wnt Get nght? 

‘ A. Tey anny or may oot be accuress we any 
‘» parecular case 

™ Q But me FCC nevertheless relies co 

») predscred Grade 8 commer: for s aumber of 
» é:fferees purposes. don't Gey? 

1 A Admmamsempenve perpesss. yes. 

11» MR. OLSON Let ms ask Ge court 

1 feporur w mark as Hassnger Exhiba 3 3 
in Gen Gs Cees Geared 


> 
a ee 
3 


ci 
if 


me give vou an examples. Suppose 
IRS has éevetoped 2 set of rates fer who 
as a nonprofa charunble ergamazagce. 


tt 


OroO> 
> 
Sa 
J 


Could Congress tenew tnt ésfinsies 
and put 1 wo s éWierem suese abou wes os 


¥ > Gerrvere- 


« THE WITNESS { presume @at's 

$: perwusssbte 

i» BY MR. OLSON 

- Q And when a the secead sua 


1s. Gist Borrows tat IRS defueon. would you tay. 
* well. Congress can't do tet becauss the 

20 defwunon was wrnen for a dsflerem purpose” 

> “MR GRUNELL Obdjecnon as © form. 

7: THE WITNESS You ve asked mes 

> .ompucates quesnon The compicagen ances in 
‘4 Wat can ut tft the language. as | undermmad 


23. Gis can « tht the tanguage out of s 


«* 


| fegulagon and embody u wi Me staauic. | guess 
2) the general answer is @ev can ish mew 
() language out of amv@ung Gey want. |i doesa | 
« have © be a federal body it could be a sae 
‘$: Body. « could be a noagovernment. 
« Now. df @ev use « for anchher 
™ purpose. hen | would have w look af Bow he: 
used u and bow 1 was mi Mew staasee for whs: 
* nmeam I'm coubied bv Gus litle rors 
0 Because if vou sav we have a defimuooce for one 
(1) purpose. I'm aot sure Bow one Corrows uf and uses 
> for anower purpose =| don | see Ge 


us BY MR. OLSON 

iS) Q Let ae be very concres. Suppose tin 

16 @s wre soaprofx chancabdic Orgaiiancn. Unite 
un words. are defined by @c IRS. 


QD G@at says. m order © apply iov these new 
Qi) federal grants. you must be 3 noaprofi 


: @) chanenble orgamzacon as Grfiaad wy exe IRS 


ii 


Gey cis conmanty | guess legally adopt hose 
words but Gere w 2 presuaupace @ere Gai Bos 
words ase Gefined by. what was u. @e RS” 


an Gut Ge MRS had developed because we MS had 
() developed « for a defterem: 

ay THE WITNESS. | would aseume sometody 
Qe could challenge « on Gat grounds 


5A 
i») Q. Who cs move quaisfied w perform 


(1h) CO wha par we re talking about. 
2 BY MR. OLSON: 

un Q. Well. I'm elkmg ow perecular abou 

‘1 @e poruca of the éefinsnon of unserves 

11S) Rowseketd that | read mew the record earierr 
(@ (Gay Ase you more quaisfied w mesrpret thai 
an See 
1 @asrpret mac’ 

um MR. BRUNELL. Quaisfad for wma” 

mm BY MR. OLSON 

20) Q Qualsfied to wuerpret un. 0 


> undermand what C mean 


2. A if vow mean in Me sense thai 


(26 Mev Rave 2 grounding wi Me termunology. he 


| «2 words whet @ey mean what they mean when placed 
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togemer | duns a good wiecomumumucauOns 
enginetr would de more quaified to teil vou what 
hose wOrds mean or Gon | mean 
Q Before vou prepared vour deciaraaca wi 
Gus -a5¢ whai steps 600 vou Gaze W Geterune 
what Congress purposes wert m enacang @e 
Sasetine Home Viewer Act* 

A | was not assed ongmally © look a 
me Act | was aszed w ip2k at some wchmucal 
Studies ad simply give my opuyon on Hem. | 
- aSked to see Me Act so tat | would have some 
1 frame of reterence for reviewmng the wchascal 
» saugses it was mv concmusion. after reading Mic 
4. AGT. Cat Mere were porsons wi « Gat dsp 't 

‘S$ make sense. hat é:d act allow one © Hen look 
1 al Mose wehgeca measurements sad dGecwe what 
1% of apy@ung Gey meas. 

1 MR OLSON Could vow read back Ge 

® last quespon. please” 
2» THE REPORTER. “Quesnca: Before you 
ll) prepared vour deciaracon @ tus Cass. whai 
=) saps G24 vou ake © Gemrmms wat Congress 
i) purposes were in enacang me Sessilas Home 
6) Veewer Act*” 
2 THE WITNESS. | read @e Ata 


eo — ££ @©@ 9» @ we & Ete 
$ PrP? ¢& 


’ enarety mree or four ames aad | ve provably 

2 fead peranem porgons 10. 12. 15 ames. 

. BY MR. OLSON: 

« Q So we re aiking abou Ge weeds of Ge 

» senques asetf so far. u Gat nage’ 

» A | @:d Gat and Gen | referred © some 

~ of @e language wm @e FCC's reguissons. sumce 
& im One pan x reters w as defined by @e FCC. 

™ widda 
i Q What else d:d you look of © deusrmums 
i. what Congress purposes were @ enecung Gs 
12 Sasetins Home Vewer Act* 
1) A. Deleve essemmally Gas. 

1 Q The words of the suas and some PCC 

:) feguiagons. Gat s @e wainy of what you 

\® looked at t Gevermane wnat Congress’ purposes 
- were menscang the Sewiins Home Viewer Act. 
i +5 hat mene” 

.» A | read de Act and germans porucas of 

x FCC reguiapons. not pest some @ Ge sense of 


2. Drowsang 

==. Q But nochiung cise” 

2). A No@ung comes © quad. 

ze. Q, It anveung cise does come @ quad over 
+ the course of the tet 2 


Congress purpose © make sure Gat as many Gab 
: owners as posssble Could get network programmmang’ 
* & Im sorry. | was salt Qanking on Gt 
+ iat quesgen. Would vou remme: Gat. please’ 
* MR OLSON Could you rend beck Ge 
* swuesnon’ 
- THE REPORTER: “Quesnon: Wasa 
+ Congress purpose w make sare Gai os mney duh 
* .neners as posssbie could get astwerk 


THE wirsess | don't get he sense @ 


: mere mat Congress was after as @asy as paendbie 
) 1m Gat Oroad sense. wich | eemems would eee 
+ ever czen ma Ge Unned Sees. 

: BY MR OLSON 

+ Q What 6:3 vou undersmad Congress” 

- purposes © be. cased on your review of the 

$ masenals Mat vou ve mem Gcscrbed” 

* A | beheve het Congress was lookmng ot 
~ a mager Ral invotved te abasty of 
: Rowsenoiders w recerve network programmung and 
i: Ghat Were were many households ow there that 

— .uuid NOt recerve accepiable Retwork progrscnmung 
4 from 4 oAvennonal Oreadcas sABOR. Tai an 


———_——§— ek 


Page *s 
«-provice rem with Gut Fcfeore programunung 
> aidew trom 2 Grstani s200n aad mat Congress 
3. was Tring © Seti 2 PrOSE! Gtaas w aliow 
-« Spactieg providers © (f0+ We eerwork 
$. programemung t© househoids amd vel. af @e tase 
+ Gime. upmoid Me copyngm nga. | guess wey 
= would be called. of de Droadcaseers. 
s Q And m what respect dod Congress wan: 
* WuDAet Ge Copvngm ngs of he 
1® oroadcasee’s* 
i» Al mata copynghi eapert but | 
i> waderstand. from a layman s pow of «see. cia: 
\)) IOCa! Droa@cast staG0Gs. OW wOrung Cul Meu 
te affilsagons wu network proveders. gan a 
‘) Ceram - 4 measure © enclusivey © Beir 
‘16 Program whan Mei service area of porwoes 0! 
(9 @ew service area. Mat ere art provisions tor 
18 cable operant: © Guplcas Gai programming 
i* wmger some carcumstmaces 10 @st Congress. 
. essence. | beiseve waneed w sali prowct @e 
Qh ngass of @e broadcaster © thew prograd 
cD m@asnal. 
(3) At the same ame. u recogmzed Gere 
(0) were maay households Gat Could O01 adequsse!\ 


Seen 


een Ss 


(1) Ger Busmnesers wm provade Gat service. 

> Q. Ded Congress see 2 probiem of people 

i) who are served by @ew loca’ astwort scons 
6 were © Os grven access © é:8ma BETwort 
6) smeces bv sesciine® 

@ MR. SRUNELL: Objecncn as & form. 

i? THE WITNESS. | don't knoe Ga: | sae 

(» amvGmg @ Os same weer: Coagrzss tae a 
~~ prem 

u@ BY MR. OLSON: 

«i Q. De you sae any problem df peopls who 
12) aft gemaag whet you coarser m bs as accepebic 
(1% pecesre from thew iocal smmees over-@e-a 

io age Deeg gives access © Gsemai astwork 

“9 samoes by malins” 

1@ MR. BRUNELL: Odjecece os © fors. 

un THE WITNESS. ' don't knoe whemer 

16 Droedcassns would find hat wuubiesome oF no 
ae BY MR. OLSON: 

am Q. De you know whemer Congress belseved 
21) @at hat wes cuublesome” 

cm A. Sace Congress. m enscang @e Act. 

() appeared w be making an effort w describe when 
an Son aS eas 
iy ar 


(t% Cam, whet Re publec poly reasse s Gat 

ve: Congress ssw for not swuply making G:smat 
(13) @etwert speces Lvadabie w every é1sh Owner’ 
1@ MR. BRUNELL. Otsececea as w form. 

un THE WITNESS: That's eo: conrely 

cm clear. in all thes Guscussena. I've veard some 
1@ garoes. aad | don’: recall who. seem © 

‘> emphasize Ge copyngm aspect They heve 
(2) ghee. aasilecal propery nghc © ceraw 
(I> maeenais Mat Mev deat want vicisesd Omen 
(3). Rave spoaen adoul pownnal harm w broadcast 
le agons and | know the broadcast Mdusery a5 3 


2: whole sways hots up Gee wea of Oe Geaih of 
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{ree over wne-ait DroaGcasung if vou Go anything 
> wedonthke So whch of Bess views or omer 
). views Congress may Rave had @ gund w enechtyg 
+ te same - 
s+ Q Do vou dunk mat Congress waned here 
© be aa enforcesdis restnceor on whech homes 
could and which homes could aot get network 
‘® stapoes by saeciias? 
®» MR BRUNELL. Obvecoca as w form. 
u@ THE WITNESS. i would sem Get 
ut Congress was oveng w Gefine some sumplc bass 
iD jor dsanguishing between ose who seould OF 
uy showld aot be served. 
1 BY MR OLSON 
m4 Q And why would Congress wast ésfined 
1 Gant sumpie basis” 
a? MR. BRUNELL: Obpecece as © form. 
i» BY MR OLSON: 
<@ MR BRUNELL You may answer. 
au THE WITNESS. | deat know why Congress 
(3) would. omer Gan my previous fomarks. 
> BY MR. OLSON: 
ae Q Wha are vou refermeg w? 
m AC fei 


4) property nghs should bs respecesd. peshaps Gry 
“> waged w fwd some sample wey of msyang wae 
}) Of who aot violsang Gees nghe or df a wes 
© comcerned over the health of broadcasnag. | 
Gent kaow how Gey made Gees connsceess. 
» MR BRUNELL. Off Ge recesd fer cas 

a 

‘& (Ducussoe off the recent.) 

™ BY MR. OLSON: 

i@ Q Let me put a @ very pla Engi. 

i Oo vow uadersnad he éeflersnce cerwess a logan 
i> st @at hes wet and c legal wat Gas's 

1) womsess” 

1 A lundermed what vou pest aned. I 

1 doa ( kaow wha you mens. 0 | endermmad Gs 
\e @cfference berwesn. 

is Q Do vou know went I'm wiking about whee 
16 | use Mose pwo pacases” 

® A. You can gorumes. 

> Q And what éc you ungersmad Gat @ 

3. mean’ 

=) MR BRUNELL. Otescese as @ form. 

:> THE WITNESS | would say Gat me 

lo genera. sf soenetung Gas woth. Gove eneght bs 


) wouhd mean a prokebenes Gani carries a9 
> peaalees of harm out of «. 

+» BYMR OLSON 

+ Q Let me ast vou sow an analogy. Do 
o vou Qenk Gat he ome of Plecuta has a 
© legiames murs © make ae On 

™ Gon | Gree wo fan on on pubes 

+ MR BRUNELL. Obyecens 26 09 Seem. 
@ THE WITNESS. | tokeve off auess have 


“Qussuse: De you Qumt 
% trac he Scoot of Flonde ans 2 iaguammoss 
ee ny ety: ye paca teaaaee 


> 2 Would cee sane of Plone s eusrens 

> (Ue served by Raveng 0 low Gist toed you are 

‘2 PeQuired to Grwe & 3 reasonable speed. Each 
'* Sfiwer saat Gewrtname tor hamaeif of nereti 

+ what 1s 8 reasonable speed” 


3_MR BRCNELL Obvecnen as w form_ 


——- <<. se = 


Page o 
: THE WTTNESS if cat eas Mew on, 
> fegulagon on he mauer or Mev om same. | 
o personally would feei u was macequa 
« BY MR OLSON 
$ Q Ang why u Gar 
«@ A_ | behewve u allows wo auct room lor 
m yeggment. wdiwiduai wagment. 
* Q And whal $ @e promess wet Gai" 
*» & That a could leas © unsale ore ing ™ 
® some paroes who fell Gai w Bev wagweni er 
lh) Were GEvelung a a sale speed Gai w tact was 
aa fet Sse 
us Q To go back w our ermuncicgy of a 
eo) (ges ago would vou $a» Gili 3 SSGsG ai 
1S) $8YS VOU May Ot Gnve af s speed taser Man vou 
‘te would coesser w be reasogabie wowd vou 
UU) coesater @al w be s wodess saadarcd” 
um MR. SRUNELL. Obdsscoce w form 
ae THE WITNESS. No. act w Me sense mai 


au BY MR. OLSON. 

cp Q. But you don't beleve mat Gis! would 
> be effecave wm controlling he spred 2 which 
Qe people drove. 1s chai nghi? 


os 

‘) would be bogged dows © Court cases OVER © 
(> Gewrune case bv Case wha! was a0 was noi tate 
On Bet t could very weil be a very Wow saad 
 «f @ey wok vou oul and shot you uf you were 
® found gudty 

@ Q Weil. if cach énver is supposed © 

 Gewrmene for hemseif or herself what is a 

@® reasonable speed. if he driver tavs | beiseved 
™ Get a wes reasonebic. Ges he o: she has 

(® seusfied Ge sma. nght” 

un MR. BRUNELL Otjcnos as © form 

azn THE WITNESS: | doe’: kaow Gat a coun 
un would look at a Gat wey | used © Genk te 
« word “ac” meant eo. unnl | read a coun case 
“oS @as sasd. well. someumes ao means yes So! 
n@ can't agres w Gat. 

un? BY MR. OLSON. 

ae Q. is a your esumoey dat a suet 

(1 Mat savs vow Mav aol Grive famer Gise vou 
> comsster w be reascenbic. Mal Ma! would umpor 
Qi) meamngtui resencaons of he speed at which 
= people érive* 

a MR. BRUNELL. Otsscuce as » fore 

an THE WITNESS How ore you usmg Ge 


an A. h would be meffecove w Gat 2 


nent Soren ee 


_ A perioual opwuon 1s | Genk 1 would 
present a:fficuinss in weal we would am on ihe 
oy gig ae a coun could say. weil. 
Mr Jexys. you were Gnvung ot 8S end vou sasd 
Rat vou decided Gt thet s cueamagte! Dw vou 


anaes 
> 


1% aegue Gat vou beld 65 w be mensungfel So 
14) Gere are IO MaAnY varMaDas OF Mus LisUE 10 
i} amswer sempty 

n@ Q. if you asked 10 randomly setecesd 

11% geepis w ruse he quainy of s parucuisr 

(1® wheviseoe pectere On a five pou scale wedi 

1 @ev ail grve vow ®e tase answer’ 

am MR. BRUNELL. Obpecees as © form 

an THE WITNESS If! asked 10 random 

‘) Setecend people aad by met vou mean using Wer! 
(2) OwR pudgment without anvidung 0 compare 1 10 | 
ce There cs a d:flerence because Mere sre even 


3_wavs of reang One 13 to ash peopte wre 
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.. af puagance feu =Anomer 5 00 give a 


©eJerte = 


TefOS GuIGaNCe 12. UNE FEPTESERD. and Hen 
give 2 verbal Gescnpoon and the five 1s 
somewung cise | sad two reasons =A Gund wey 
14 where vou Could grve em a buach of prcmres 
iO 1OO4 2 Chat are all faeed amd soveng. usenyg 
Gus 35 Gur guideline. how 60 you ram &. 

Q Under anv of Ghose cucumsmaces. wil 


vou get the same answer from each of 10 randomly 


serectes peopie’ 

A You would get he wate deference of 
Opin where yOu Sapiy asked pecpte © ust 
He! Own uagmen sng AO give Mem sev 


gudance 
MR OLSON Could vou read back my lax 
quesnon | wonder i{ vou would auwer my inst 


Quesnon 
THE REPORTER: “Quesnca: Under any of 
@ose curcumsmaces. wi vow get Ge same answer 
from each of 10 raademly selecend peopie** 
THE WITNESS: Agas. ¢ you grve Gem 


>) af ObyecOve comparwon. you Guget get Me same 
2) answer from aii of @em. If you grve Gem ap 


gusdance. « 5 more lukety you wul gat dafleren: 
answers. mere wil be a of opus 


» BY MR. OLSON: 


Q Can you te confides: wah any of Goss 
methods Gai vou wil get Ge tame anewer from 
each of 10 randomly setecesd people’ 

MR BRUNELL. Odpcuen as w form. 

THE WITNESS What confidence ievel’ 

100 percent confidence’ 

BY MR. OLSON. 

Q You wil me how confide vou will be 

rat vow well get me same answer from each of 10 
differem peopte under amy of hose 


corcumemaces 
MR. BRUNELL. Otpecuce 2s @ form. 
THE WITNESS | would pest Reve @ ast 


) generad expressons. Ges. and any for 10 people 


who art sumpty asked © fem 8 pecaere wuhow 
anv ,uidance | am reasoaebdty confides Ger u 
goug w of a good ipread of cpauon If | asked 
em w compare t © 2 sueudard. Gere aay be 
some spread but | (esi a would be farty 


: 
; t 
. 


BY MR. OLSON 


»: Q If wow aszed 10 randomly setecend 


Peopee W give vou 8 ves OF BO aaNwer seONL 
whether a partic 


SS a 


accepaadie wiil all 10 peopte grve vou the same 
answer’ 


MR BRUNELL Obtsecnon as w form. 
THE WITNESS depends on @e quaisty 


+ of he pecmure 


BY MR OLSON 

Q But across differen quaiwes of 

Piceure. will vow get he same apewer from ail 10 
peopic” 


4 Ifa san eacetlom puase. | would 
CEDECt tO get he same anewer. If a's a very 


> poor piceure. Ge same anewer. ie Ge maddie 
ranges. we re lukety © sut gemng deflerenees 


ot operon 
Q Let me ase vou whemer you agree wah 


we following samement When parues are asked 


tO evatuses Me quality of 2 pecgure. cOSErren: 
differ on these opumon end hev defler 
subwannalis such that fer a green qualsty of 
prcure. + Ow will Rave some who sey | Ghamk as 
Poor SOME (mg tay us O&syY. souRe magi say 
<8 great 


MR BRUNELL Ars vou reading from 
OMe Ag | 
BY “MR OLSON 


WILLLAM H. HASSCNGER 


Vias 33. 1997 ewer 


in MR. OLSON Could you read tack me 
3: last quespen. please* 
us THE REPORTER ‘Quespen When perces 


_ es aft asked w evalua the quaisty of a pecaure. 


ee re ee ee ae ee ce oe 


a i, i. tk lil Na i lila le il 


iS) OBservers é:ffer m Mew opauon and Me. 

a differed subsmanally. ssch Gut for a given 
(> @ualsty of pecusre. you will have some who sav | 
“oe SSS. SEAS Sy SUEY. Gee 
Th) my a's 

 ) MR. 

av Q. Would you agree wah ar’ 

c> A. That dees arse. yes. 

> 6Q. in fact, @at's ansen @ every 

ae occasion of whuch vou ve been famuluar wih of 
re) have been asked © evalusc Ge 


it) @ualay of a peceare. hasn't a” 

(a A. My expenence from reading @t 

() lepreasre 1s Ga when people are asked © 

4) fender Gee own pagwment as © qualsaes of 

i pecmre. Mey wad w dsfler. 

@ Q. What's obesrver bus’ 

™ A. | would sey a's a setecve aspect of 

‘® a person s Genking Of perscemaisty Mei wmciwnes 
® Gem @ one Gwecnen of anomer on 2 given 
0@ teases wehowt permags 2 regona) basis 

ow Q. Let me post read. and | edi cow et 

(i> fread verteam seans words from @s éeponmon vou 
(1 gave m @e Amariio cass 3 coupie of works ago 
(0 aad ask waether you sal] agres wm Gee. 

ct ie ésscusseng oberrver bas. you saat 

> “it's samply Ge fact Ga: some of us lake 

<i) Checeies ss cream and some iste vanalia aad 
(1@ some augt sev @s chocoise ews bener. but 
® @s ones who like vandis say u masezs worse * 
am Some wii rom a ugh end come iow I'm 

Qi) Cmmag 8 word Maat Gocm | Gake sense here 
a> Coanmuag: “The tess aught be Ges parucular 
(Di preferences or enn s Se Mow GUpOTEM w 
a @en.* 


Bere we a Te Cee a 
(1) smpenmenss” 

@ MR. BRUNELL. | would ask me quesson 

(}) Of two be shown w Mr. Hassunger s0 we have the 
+ whele commit. 

>» MR.OLSON Cermmiy The « on page 

» 114 of vour Geposiaon m the Amante case 

™ You Ul perma me w approsch @e wuness 

i» BY MR. OLSON 

m Q. The answer from imes 12 @rougs 20 on 

1@ page 114 of vour Amaniio depommen Let me 
(tt) pest ask you f you would read @at ead wil me 
id whether you sali agres wah Gat 

un A. Yes. 

i Q. And lot me ask vou @ read the neat 


| US) @eesese and aaswer and ask whether ~-w sal! 


116 aaa 

“an A. Yes 

i Q Let me pus read Get veo Me recon 

® for sumpkeay “Queseon: Would a be faw wo 

(> sav Cat waa mugm be an accepuadie pecture 10 

(21) ORS POTION mug not be an accepEndte peceure wo 

‘> anowmer’ 

1) “Answer Notonly fawrwsay it - 

le: (ASI § SION AC Re Rear aad tou of the tes 
are « for at 
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. @valuaOng pictures © 
Ana vou saul agree wath Mat answer” 
A Yes 
Q Is a far w sav Mat people's 
pedgments stoul whether a peroculas wievisi0n 
PICRASE IS ACCEpERDHE are sudyecove pudgipents 
MR. BRUNELL Odjecucs as form. 
THE WITNESS i: s subpeceve for some 
kund. Gepending 08 how vou setup @e en. i 


eee derte 


Tee 


: @ Well. wnen vou have peoples icoking a1 3 

.). gIVeN prcture anc some wel ress a Magi ant some 
16 low Based on the bias Of Mew parecuias 

\S) preferences of whal 5 Mos uNporiant © em. are 
Nee nose pudgmenss of mang « high oF low. are 

1. @ose setyecove udgmess” 

i@ A. For @e tnd of was Ga: i bed 

10 rund wm arswenng Gu quesBee. Gere was 1 

(D> great Gea of sedyacove pudgment wvoives. | 
Qi) M@aguagersapod vour iast @uesBea tw be broed 
‘=> covennag ali kinds of wean. 
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1 © @RETE & Gis abou - wher £ 1 fecusmg OT 
ih @s Qeussmets or Gs @ ae Gai ver tac: 
+ Gut Gey ave eyag. Eee & Boneebels 
«* Geusshets. aupies some son of om Gat + 
® @aderes @ eect boussbets § They dxf | 
| © Gmnmere Ge cory. Gey Gate t eey eneere a 
| @@ augeeetecs. They ma ge tected © 
| @p Rewssbetd. These were eutevences @ @e Aci © 
| > Cemng Gomsed access Od eupies you ave seaehoe 
<> gemung on boussbetter s proper & 5 ot 
Qn clear waeter we 2 alike eal come of @ 


ery Oroadiy. f vou pet a Gecemt mgual. you gut 
> agees peers You re euber gemmmg 2 gees 

> PecEere oF you re aot gemmng 8 pecuers a of 

~~ le ameteg broedcasmng. Ge rungs of 

> quaiey « from @e axcraddty peer @. | would 

* tev 2 evel of quaiay many folks aught bere 

 coubie Guenguaneg fee HDTV b's en Ge 
© whole reage @s enol game of quale) & annieg 


(* prose asm 
* Q De vou Ga Gere are comes poeple whe 

ob af whet you aug call G@guni sets ete my. | 
> wm @y Girvens pragma © Gg form 
\) Gecause Gat s @e wove of Ge eae and © ae. 
* @:g;@/ 6 Osaer* 

& A You ques be poopie Ga ep ot Ge 

> Sharper image ans get @e een gees’ fo oe 
" we ve off wiked shout Ge firm tod on Ge Bieck 
t svegroms of peepte ety wen @s aem advanced. 
‘> cummng cage fuasremx echestegy [@ aoe 

=» Gere are poopie he Oe 

1. Q Amd de vow Guat Gere are peapie ote 


! 
+ wees. Cammet recerve GQeuugd 3 

| @ epevemnens! eumteer meetup eemens Agen. « 

' @ Seems @ Oe seymng we ve get © test & Ger 

'  Rousshetd’s pecukeress and Gea « fades ow 

| @& ot @a pou. dl con eee Gee works. and 

@ écem | wey how és you put Ge puces Eger 
™ Q Whee vou aft stow acces. 6 ves Eve 
‘® weete: Oe ume was reterrag © acces to: 

| @& euampie. © Ge Grrvewny os opposes © cece © 

«> Ge eete of Ge teen” 

» A. Me. | eve os epaes a @ ote Gry 


= 


ae Reasewnesr Gees ast Reve 6 eeetep amen. Go vou 


>. 4 ae 
© give up tees © FM odes d Gey Gk 
: on 


’ O | = aikang coo eleva ast 


* Gulk Were are poeple eke would say ay anaieg 

, ee eee 

+ Oecause | want s Gage eget” 

. THE WTTNESS [ ve aever at anyone wee 
nas asen Oi cigeme 6 emacs 

: SY “RR OLSON 

5 ' Q Oe vou Game Gere are peaple ote 
+ Oreter @gun ugnets © asateg mguats” 

: & |éon (anew. from pervsenl capersese. 

+ ohemE- waewens ns ever érveu Ge ime | 

“ would seapect mon of @e pepuieseen coulda | 

+ tet! vow me éfference 

+ Q De vou neve on epaues show wheter 

the Gevwenee of saserves housshatd @ 

 ~‘Secaoe || 9 conmpmptas: me: whamves Ge 

 MARBATO 1 would be Come oom He formsowas! 1 

CCRT 2) OBPEIE © ww sendertusd 
ruMupene 


‘ 
= 4 nae Trae 


- a 


” @e home « capebte of recerwang 2 ngual from s 
> toca) ewe esmg Gs benwewer: 1 owe 

o TS eee 
- WITWESS You ve wuched on ons of 


un Se ave | @ ashes @ tect o sommebedy s 

“) SeeEee @ 6 cay epereeeet” [ @ ost core bow 

ow Congress would wan ae © precesd co Gm: | 

+t Cam ( octer Gem & pul up on aeeeeee o8 Ge 

.~ aporunem ho 0 pan of oe @fficur o 
octane 
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- Q The FCC has preempess anv such 
promidwons So Uev Caf pul up an antenna DO 
" » pmeneaily ans egally but Gay Reven (dene 
« « Would « maze sense © you © evaluss Gat 
$) ROwSeROIS based Of 1G Own equipment when Gai 
(o CQUIDMER Cid HO Mciuce a TOOMDP ARISNNS ai 
~ wl’ 
& MR BRUNELL Obdjecaon as @ form. 
« THE WITNESS. | suppose my Segmmay 
10 Pout would be w see what Gey hed and what Bey 
iu » were gemng wah west Gry had. 
. BY MR. OLSON Sittin 
ah Well. suppose dat 
“0 2. Well ppoe aa ey rata 9 
1s) anesama and suppose @s pecesre losked uernbic. 
1 Would you say. | @unk @at's as unserved 
1) Rousehold. based on Gat wformessa’ 
u® A. Since Congress sasmpesd @ @s sua 
1® © sav what 5 unserved and & Gow bas oF was 
@m wesaded w have 2 legal meanmg. I'm aot sure 
Qu hew | would answer. | @amk Gere are wo masy 
(2) factors mvoived wm Gus maner of serves or 
Q) unservece © give us a sample answer. | anght 
Qe talk © them and Gey mught sey. we had 2 roofwp 
(3) anesama and Gat éxéa t work. So ao. | would act 


1) a Gat Case say. all nght. prove a & ms and 
(pet ons up 

‘» Q. Based on merety lookimg a Ge pecusre 

* weide te house. a TV set wah ao anmane bookup 
5) Of any kind wnacoever. would @at be encugh © 
‘® Cause you © conciuds Gat & wes ap unesrved 

™ household’ 

© MR. BRUNELL That's the oaly 

‘* waformacon vou heve w free: of han’ 

u@ MR OLSON Thats @e only formance 


in Q. No agerans of any kad whamoever. 

ie A | would sav from @at aloes you cannot 

17 make a Gewreunancs as © service of lack of 
\® service 

1 Q And what more would you ased @ do” 

> A. Clearty | would have - Ge fem sup 

21) would te tw beck up some kund of ap aausems © 
=. @e wievisioe set so Gat & could peck up 

D wievesson sageads. 

se Q. Would you wam & Reve goad. clens 

=) conmecooas on he down © 


\» We whevisoe ser” 

‘> A Would | wam@em’ Yes. 

‘» Q You woulda | wan 0 uss corrveded or 

« peraaily broten connececes. would you’ 

:. A. | would aot waa corroded or broken 

® COMMECUORS. RO 

~ Q And why ao’ 

A. Thev ~culd musriere woth @s wansler. 

‘» Me segna). us casrgy from Gs eames w Ge 
10 twehevruon set 

i Q And d @e were Ge legal emedest. 

‘1 assume for he moenent @at what you ro ésecrimng 
1} Ow were me iegal emadesd. 

i A Im sorry. vou tom me. What hove | 

i} Gescribed as the tegal smadasd? 

i» Q Imsorv you were aikmg abou - 

‘” well. let sconamwe. You sand you would wam 
i © - He home dé not Reve an aemans Gat - a 
‘> all and was capable of haveng ons. You would 
50 wast © amach an anwzane fet would have good 
>: wining conmecoons Gown w @e TY set. s Gas 
22 magne” 

:) A | would sav saasiacwry 

cs Q But not Drosen or corrosed* 


2 4 Not to at cageme | use the word 


Page 36 
‘1: S$BQSIACION Cetause we all SBM Oui oper. 
> wen new stuff bul ma vearorrec 5 
‘)) SBFBRG tO get Cider and May have uNGEergone some 
 Getwnorscon If Rist s within accepapie 
> Wty. Hen dat would be fine wo 
* Q And whal 5 .our next sep mi 
™ Gewrmuning whether Gus is a8 uneerves 
household” 
@ A. it would Gepens on what I'm coving - 


. 0: what l fe was @e west or he ularnaee sandard 


_ «bh for Geceding wnemer someting 15 served oF 


a> unserved 

uy Uf somecee Rad sad. weil. Bll. he 

(16) StS © Measure He voimge at Me back of Ae 
“S) Gansmuesoe lune where « goes weo me TY ict. 
1 and f Gat us oaty whe test. well. men | would 
a?) wast © @easure @at voimge. | would have w 
18 \oo8 aad see of other Comdipons were 

c® esmpblushed. such as @ev ave © have any 

QD anepans or an anwans of Gis type of an aneenns 
@1) of Gus quaisty so | would Reve © meet hose 
cz condsscas. But df vou re just leaving 1 up © 
2) me. | would suppose ai Gus powx | would say | m 
Qs) aot sure what |'m supposed & be booking up tO 


ase “Page 13" 


1) And now bere. of course. te exampie | 

@) gave is sumpty measunng the voimge on the 
>) wansmussion une. That doesn | ake wn 

+ accoum all @e probiems You could have tugh 
(S) meefference causmg a very respecenbic tugnal 
voltage on ihe Uns and beve 2 Greadful pare 
™ Q. Let me ask of vou would ake 8 look at 

® pages 156 and 157 of the deposmon that vou gave 
® w@e Amaniio case. and © parucuiar ai he 
rT) quesnos and answer Gat suri at the boaom of 
ub page 1$6. Do you aave dint page” 

um A. Fm camk Renssr® 

an Q. Yes. @e queseos about te fish anak 

(ve heassr aad @e answer on the next page =| wonder 
as ff you would first read Ghose w vourseif. he 
(@ @sespoe aad saswer. and wll me whether vou 
11? agree wa hem. 

@ A. Thas ts a sample example. but ves. | 

(1 agree wa what | casd. 

am Q. Well. maybve just w hip Ge readers of 

Qt) @ss deposmos. wey don't | ust read @e 

(2) quespon and if you could ust read back the 
(O) agswer verveam jusl to get «wm Be record 

ae “Quespon: Les ace 0 fish ook 


Gb tenor Ape vou sugqereng Oo penen wte's 


(1) gots fish mk heseer m Ge tame roor. wah 

2 @ew wievisson and for Mai reason has a signal 
() whack is aot accepuabie would be an unserved 
+) housshold under the Saseiine Home Vrewer Act”” 
() Aad vour answer’ 

@ A. Mv answers. “If a person. as vou 

™ couched u. if | have a fisb ank heater thai 

 weerteres wh my service. | would aot sav |'m 
™ wnserved because of that fish ans haaserr sence 
(1 the remedy 1s under my conoi But if my next 
(11) @@er Rewhbor m an aparument house has the fish 
12) (ami Reaesr Gant s creanng 2 problem for me 

i} @rough @e wails. Gen | would say. yes. | am 
‘re vassrved Because | have no Control over my 
“i gewghbor “ 

1 Q My quesnon for you is. how do you - 

1? sake Gat My quespon s. who wil make the 
1@ tunds of Gewrmunacon that vou just desc nded . 
1* Tamety. about sor of whether vou Rave conro! 
(m over me fish tank heater of not and are. 

(2h) therefore. served or unserved” 

MR BRUNELL Obdjecuon as to form 

‘») THE WITNESS I'm aot sure how ew | 

26) answer Mat wren vou prrase it a5 to why wili 
‘BD have conzoi 


656 


954 WILLIAM H. HASSINGER 


May 23. 199° 


Mau it 


Page 139 
BY “MIR OLSOS 
QO Let me give vou some possidelimes a5 
10 who Mught mace v.21 decision Y Ou Could Rave 
Me PEPION whose wrev 15008 MH Ls Geciding 
whether Of NOt thev art an unserved Dousenold 
basec on the wnpact of the fish ank Beater. You 
could have a judge macung Gai decison. You 
could have experts come and make a review of he 
siuapon Mavbe mere are ot@er poassDusmes 
but whai do vou uadertaad © be &e appropriss 
wav © resoive that cand of usue’ 
2 A Whasever memos 1s set up - He powu 
1) Im cing t make here 1s whatever 15 set up. 
vou have w& take hese ands of Gung’ wio 
accoum. | don t beleve wm here | sasd. Bere s 
the party that wil decide Gus of here 1s Che 
party Gai wor (. 
Q Let's leave aside what the law says 
now What would be the nght way © resolve that 
iSSue. wm your opuuon’ 
» MR. BRUNELL Obdjecnon as © form. 
THE WITNESS. Thus caamupic wu 67 swe out 
of mv expenence wah @e Fieid Opersoces Bureau 
wn invesagsang proviems of masrfereace. The 
Freid Oper Bureau. now called 


“Bee ve dbes. 


] ’ 
and Informsaon Bureau. had Ge prncepte that uf 

vou are Causing he wuerterence © your own 
tcieviss0n set. Rial vou could at legummmassty 
cOmpiam aboul ". Gal « was vou. Gs 
cOMpisunAM 5 responsiDdsy 0 deal wah the 
wmererence If vou were ramming as etece 

razor. if vou re useng a vacuum Cleamer. you 

simpiv curn them off and @e wuerterence goes 

away 

If che ummerterence is comung from a 

it» SOQurce Mat ts aot under vour coaurol. Ghat ws. 

i>  $ somebody eise s coal. whether a 5a 

‘) gansformer. fish ank heaser. Gen we dads t 

1 hold vow w Diame. Gai a was somnsoes eiss Sow 

iS) Causing @e prodies. 

1 But m werms of dealing web Gat. | 

“ duu we would have w icok at 4 @ Ge count 

1% Of who 1s ut Gat s makung Ge final call as 

whether somedody 15 served or unserved. Aad @s 
Point of Gus ckample was. Gus 6 Ge Kand of 

>. factor tat Ras 00 be maken weo account w Ge 

> process somenow | dos ( know where and by whom. 
Out if Ras &@ Oe caxen wep account. 

- Q And m our lawsun Mat 5 gomg oo m 
Mum now 60 vou oi Ge An 


ens 


See )¢ 


l 

. has to ake fish aak heasers wep account 
: Getermurung whether bosses are served are 
’ wunserved* 
« 4 [dom ¢ Cunk the judge s gomg © be 
* adie to wt! from me spas what Ge east os oF 
- what he should or showlGn | Gke GD account. 
~ Q But if vou were wnnng @e law. Oe 
test would take imap accoumt whether Gere was a 
"ISA Wane heaser Nearvy and uader whose coal 
was. 1s hat nght” 

4 if | were wrung @e lew - | @ank ! 

> would do a lot Demer job Gan Se way « came 

out - [Gon t enow mat | would refer w fish 

+ ne heaters specifically. tut | would cormanty 
‘ WKe INGO aCCOURt Mat there are mulaple 

»  ond:gons tat affect whether a prcaure 1s 

” secepmdie OF Nol. whether service 6 proveded or 
1 notand | would sarmp © ake them ump account 
+ in CrefaNg a staeue 
~ Q Onan mérweduaiued. home-dy-home 
: Bases’ 
«6A Ll would cy 0 craft am such a way 

Thats Gat ke account of indrvadual 
~ TOMMmstances 


= “MR OLSON Let me ask the cown 


* 


e« 
-_-* 


Page .4: 


. feporter to Mare 25 Mie Nea engi WM secues.: 


 Q I will represent © vou Gist Gus 2 

™ copy of a coupie of pages of he PruneTume 34 Wed 
site Gat | coped Gus mormung Do vou see m 

» Ge second paragrapn of Hassunger ~. u savs 

uo Currentiv 2.2 mulson homes watch networt 

lly tetewwon programs vu Prone Tume 24° 

an A Yes. léo 

i) Q And 5 your contemouson mat oe 

11e Gewrenanason of the clugrousy of @ose > - 

3) m@udleoa homes would be based on an wd!) Gunes 


11 ewasagon of such magers as the presence of 0: 


EE EO A ES KF a eee ae Woes 


——_— — 


i?) spseace of fish anak beserrs* 

@ A. Please read @at quessos. 

u® THE REPORTER. “Queson Aad ua 
D> your cossemplaoon Gai e dcerrmanason of Ox 
1) etaguousty of Ghost 2.2 mulllon hopes would be 
(=) based of an andrvedualized cv asuagon of such 
(3) mages as he presence of of absence of fisd 
ae taak Beasers** 

an THE WITNESS: My of the 


ié 
) seuases is Gat Congress meraded Gat widrv dual 
(> CHCuansmaces be @AeNn wD account. 
i» MR. OLSON: Could vou read Back ar jas 
+ quespoa’ | woader if you could answer Gai 
& THE REPORTER: “Quesson Aadut 
‘© your Comsmpiagce mat He éewramenasoa of Be 
™ etegibudsev of those >.> mulison homes would be 
‘ based ca an md:vubualired ev aluanon Of such 
‘* empm@ers as Ge preseace of of absence of fish 
® tank heasers** 
uu MR. BRUNELL. Otsecoon as w form. 
un THE WITNESS. You ssv @e eermumsace 
in of @ux servece’ 
om BY BIR. OLSON 
us Q. Dessrmemseca. 
“@ A. OB. Gemrmmance its aw 
OU” ngersmadiag ie Gewrmunsace of wheter Ory 
4 afe served of uaserved has © Make SD sccount 
0 whether @ev are wi tact roceving an accepmbic 
( pecture. and umertereace w that pecusre 1s 
Qi) soq@mstuag @al would coarr a Gat 


‘o what 1 means to be served and then tere 1s he 
‘> opposee called vaserves | have sad Mat wv 
‘ @e aegeove sense. if someone 1s Raving 8 

* pecmure Gist 1s recerveng auerference. Gant Gus 
1 gught quailty Gem w be called unserved But | 
(1) G08 ( Row wi general what he complet: ws 15 
1) for service or tack of service. and Gat he 


(1) Snmeee ts mot at all Clear whet tei aught be 


2 wanted 


ue Q If someces bas ghocung because of 

if sseplanes flying over rece a Gav for s munuer oF 
11 two twice a Gav. are Mev an uaserved housenoid 
) your opuyoa” 

16 A. in ay opuuon. | believe that he 

1® presence of ghosang has © be mien me 

Ww accoun | m not answenng you direct. because 
1) Congress m the stags: sevs. toot. here 1s 

(> served and unserved but Gx not make « Clear 
t) what Gose terms mean So | don ¢ know tf mr 
24: OPWWORS are CONEErY OF AOL 10 what Congress 


139 to Page 144 
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Page 145 
. Congress. for all | know. mavde 
1 mmapnged Mal we nore ghosang of we nore 
>) weerterence Bul u Goesn (sav Gat. My 
«© perioaal opwuon is | would be uahappy sav yg 
5: somebody s getang served if hey ve got a lousy 
& prcaure because of gbosung and weerfereace 
= Q My quesvon u for somebody who has 
1) ghosaag for a coupie of qumuars a day because of 
> arpianes fiving overtead. la your sw. should 
1@ Get persion be consMeret = Ss eee af? 
:. A léoa t have an opauoe on how much 
ghosang | would pertut 
ah Q What would 1 wae for you © Geveiep 
“e suck ag opascs’ 
1% A laught have & <5 & 2 whole group 
16 Of people aad 055 Chew ¢ poe 68 Gat 
i” Q. Mavbe more Gan f° 
th A. Provably sbout 350. 
u® MR. OLSON: Good ase for a uach 
‘> ruck’ 
an MR. BRUNELL. Yes. 
=> (Whereupon. at 12:55 p.m.. the. 
‘DS Gepouaoe © @e shove-enated mags was 
Qe recessed. w reconvees at | :30 p.m... as same 


a Gey ) 
“Page 146 
‘t) AFTERNOON SESSION 
> 13pm. 
‘}) Whereupoa. 
« WILLIAM H HASSINGER. 
S) @e winess wsafyag & Gs ome of recess. 


e 

@ Q Mr. Hessenges you sagged your 

1» éectaraeon wm @es cast ce Aged 25. 1997. 
i> @ees tet souad nga” 

ub A l would Reve © mee a. 

1 Q (Counsel proffers documents.) 

1s A. Yes. @ar's weet a shows. 

 Q And a's sow simon 3 Goa lem. a's 
:* gow Ge 130d of May. = Gat agar’ 

ie A Yes 


= A I Rewe read some adémoael aera 

1), Gat! @emk bears on a. 

 Q pet py gd toe gal 
3. A Omof 


+ ae PCC ot was stoped back 1973 I 

- Beneve 
ys Q Anyaiung cise” 
+ 4& téon' recall when | wes shows Ge 
* Evens: repor it was cormanty afeer | bad 
* Jone my work but | den | recall exactly weer | 
~ firm saw @e Evens repon @ Gs Amann 
® case | rend Q@rough Get. dete’! eedy a. | 
* cam ( recall Gas I've suad ~- other Gan Os we 
® mat | referred w. | don't tmew Gas I've read 
- aity Row eneeeral or I'm sumply eemembonag 
2) fertadmg old Guanal. 
in Q So tave you exheusud your mocliecess 
‘4 Of what sideponal wort you ve deus sumce sagaeng 
‘. vowr Geciaragwon w Gus cass’ 
e A Answenng you now. 2s. © Ge ben of 
\ mw taowtedge 
+) Q Do vou know whemer anyone cise nas 
© done addsponal wort for Prone T me 24 of a8 
2 eapen nagure sunce Apr 2S@ of Gus yeas’ 
>: & The onty names mat I'm famskar woh 
> «that Rawe Gone work for ham are Everen. hus 
> firm. Conen. Owpeti and Evens. and Russell 
‘+ Newman 


2_Q Russell Neuman exerted some wort = __ 


Page .42 
. as GeclarsQon Gist © as submumes arounc Se 
> Same Ome a5 vour Geciarapon wm wis case Deo 
> vou know Gat’ 
« A_ | Bebeve he referred t some 


. Q Other cian the Prasburgh sasdy + hich 
@ was Goes 2 QuMber Of Mons age are vou aware of 


. 1 av empuncal wort Gat Mr Neuman Gas Gone for 


a3832¢2239 


— eee 


up ProeTume 24° 

az. A No I've seen very iegie of what Re » 

us éon8 

ie Q. Have vou spoken wet bu about Gus 

am case’ 

um A. Ouly at @e ame of @c wesamoer 

(.) Before @e copy nga: mdunal folks 

um Q. And what did be say © you af Gai 

om cme? 

am A. We weren | Gwecty coaverung e® 

an each omer. | Qunk wa mmall group. cact of us 
2) Gal wes gowug © address Ge Grune. was atied 
QR w go over tue Gev waded make 8 

Qs) presenmupon 10 M: Neumas dsd Bis. | dod une. 


ao pares mace » fre comers pe Boe must oe 


() @aproved wm terns of ammng 
@ Q. Has he duscuseed we you hus work © 


work that he's been asked w do” 
A. No, a0t © my secoliscuon. 
Q. Do you know whemer @e Cohes. Dippeii 


an A. Not w my recoliecnce. | doe 't know 
a2 whet Qe work is. 
un Q. Se you re ant sware of apy Guard party 


| 


>O>go 
rit 
f 

ed 
g' 

g 

£ 

a 


it 


itt 
é 

i 

t 

4 

§ 

3 


oro 


i Q. What s Hassinger Exhsbe 8. 
u% Mr. Hassanger® 

1® A it's mv Gectaragos m the care 

11@ wvetvng CBS. lacorporsad and ohers as 

wm planatis versus Prme Teme 24 oun venaure 
2) Q Dwecang your aaengon to page ~ of 

‘3 vOur Geciz .2oen. Go vou see Tat there 13 3 

‘) Chan Mere about piansung tactors tor cnanne!s - 


ae 7: wi 


mA Ye 
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Q And Go vou see mat for Grace B. here 
: sha sea GB ume tading tacwr’ 

4 Yean. factor number ~ ame fading 
«. facwor for Grade Bus sux. un GB 
s Q What s me signsticance of mat* 
e MR BRUNELL Obdjecoon as © form 
- THE WITNESS | can expiam whan 
&. means or where u 5 Genved from if Gai 5 what 


Q Yes If vou could expias @ lsvpeopic 

: mas cian Engush as vou can what Gat means 
-) & This ss an allowance for the fact 

ie Mal - and a 1s a well-cseabissbed. weil-knowa 
1% fact gat radso sagnais - and | use He word 

“1 fedso in the broadest sense. Radio frequency 
I Sagnals covenng radio aad wievision aad all 
“1 kinds < wad w fade wet ame and he fadug u 
1 more noaceabie the farther one ts away from me 
‘> wanstuaer as opposed w bemg close. it's 
tt) seferred w fadung - u really goes bow ways. 
=) Signass can be sroager and Gey can be weaker 
) Dutt s commonly @ought of and spoken of as 
qe 


fading 
‘s if vou pick a meduap value for 3 


- Sagnal. as he Comurussion’s curves are based on. 

>) Gs means Uist a ts predicend Ghat ai 3 

3. paracuiar spor. if vow ve dont Gus property . 

4 vOu Could sei up a recerver. you Could set up 

‘$ eQuipment and view the sugnal streagth of he 
© received signal and of vou ake the quedsan as 

-~ what vou re meerestsd m. you'll find half the 
Game he sagnal seems w be stronger has he 
median and half the ame a's gomg © be 
 weaser 
it: Well. of vow want w guarameee Gat you 

id) receive Mat medwan valve wore @an SO percent of 
uy @e ame. you ell have © budd @ whet wa 

a fudge factor. dats. you will have @ get or 

‘S$: awh © get a seroager signal half @e ames 80 
1 Wat vou get @e weaker signal let's say 90 

‘~ percent of he ame. 

1» An exasnple nugit make x clear. To use 

‘® We numoer here. if | waned @ assure - and 
> disregarc ansenmas and evervéung eise. If! 
> waned tw assure mvself at | got 47 GBu all the 
<2. ume or at least $0 percent of whe ame. | 
2). COMIGA t gO PICK a SPOt where Ge medias value 
4 was 4” because | know | would only get a balf 
= we ame and half the ome « would 


mat Sol drow m. @ Gs cam. a 
: tacwr of 6 dB. add Ge 6 w he 47. now | get 
: $3} What! wan now sa modus vabes of 53. 
+ That geu me $3 half the ame Out « guarameres 
* 1M get 4” 4Bu 90 percen of he ame. That's 
- we significance of he ame fadung faceor. 
- Q So was che PCC. wm semeg Ge eumbers 
‘+ wwe chart on page 7 of vour deciasames. was 
+ me FCC aware beck m @e 19900 Gat Ge creage 
of SegMals Can vary over ame’ 
A Yes 
>: Q And did the FCC buadd w 2 safety 
“factor 06 take uo account &at luad of 
* waraDusty * 
: MR BRUNELL Odpecoon as @ form. 
» THE WTTNESS ki wes nota safety 
“ tactor wn that we Commussion cand the sandard 
& <menon tor se vice 1s 9O percent of the arne. 
> Out sence Mev were working eth Curves Mai only 
20 wornes as $0 percem of De ame. medsuan value 
halt Me ame cus 6 dB 1s more m the nemare of 
:: 4h adpusgnent man a safety faceor it's casser 
2) (© Measure 2 median valve Han % go out and 
4 somenow measure 2 valve caceeded 90 percent of 
= we ume 


Page .*4 

. BYMR OLSON 

: Q Turmung vour anengon for a moment tc 

3» Hassunger “ Jo vou see Ghat he second paragrac: 
+ $avs. quow. Currendy. 2.2 mulion homes watch 
{ network wievssion programs vu Prune Tune 24 
e- Thas marnet is growing at a race of 10 percent a 
™ wear. prumaruy from he explosive growth of 

8. direct Oroagcast sasetiue. OBS. end quow 

® Mv quesmon tor vou is. do vou know apy 
1 feason ehv He number of unserved Sousenoics u- 
st. Gre Uesmed Seaues would be growmg ty 10 perces: 
2. avear’ 
a): A. No. ldon t know why dist figure s 
4 @ere | dont know what he figure would te c: 


te Q Are rou aware fiat isievision stagons 


' «0 aft generally reducmg @e power at which Sev 


(8 ase Droadcasang. for crampic” 

um A. I've oever Beard of a wievisios 

> s00a reducing i power volusary 

i» Q. Are vou aware of a lot of network 

(=) whevisson stapons sbumng Gown wm different 
(3) pare of @e councy” 

ae A. Im aot aware whether smaaocas 

(Hh are - what Gev re | doa | know 


iS 
ot) Q But do vou Rave anv reason © gunk 
2) Gat Gere are substannal numbers of ABC CBS. 
i» FOX of NBC smapoas mat are shumng Gown anc 
+: leaving local viewers without Over-Me -a 
(S) getwork programeung * 
A. 1 dont kaow what @e sas of the 
 wadustry ts wi Gat respect. 
i‘ Q. But you Raves ( Beard about that 
@ happeang. have you" 
1 A. [Rave aot seen anviuag m the paper 
itu) Of heasd « On Ge asf tO wedscats Oust way OF @e 
1i3) omer 
un Q Well. based os vour eapeneace from 
(4) (amy vears working at @c FCC. can you duak of 
aS) a@y reasoo wey the gumber of unserved bousesolds 
1@ w @e Uaseed Scaces would be growmg at 2 race 
a” of 10 percess a vear* 
+t» MR. BRUNELL. Odjecoos as © form 
um THE WITNESS | dont taoew wha would 
(3 yusoty @azt figure or asy paruculas figure 
ct) The popuiazen of te Unned Sans from. 
(=) reporwd w we aewspaper has been growing 
> rapedly over he vears. | don't know where these 
(26 peopte are movmg © Conceivably dat couses 


D some nse mi Bese 
136 


» BY MR. OLSON 

> Q Do vow tank he popuianon of the 

 Unsed Sees is growing at anviung ike 10 
+ percent a year’ 

is A. No. ldon t Beteeve as 10 percem a 

O vear 

™ Q That would be an uncrease of about 25 
@: Guilion people per vear. 1s dist correct” 

m A. That's correct. 

0 Q. is « much smalier Gan thet’ 


_ ut A. ldon (know what you mean by much 
- «tm Uwe heard a could be five. mevoe even 10 


1) @ulhon wa ted year Maybe mat 5 cacessive 
vey [ts ry BEpressON tat we ve had some expiosive 
1S) growm recentiv but not 25 muihon. 

1 Q. Does the srengm of TY sugnais vary 

7% from @e Gsyame tw the mightume” 

om A Yes. 


tt Q Are tev scrunger Gunng he dayame or 


‘3:_Q_ You have no knowledge at al!” 


(3 seronger Gunng the tughenne* 

i A. [ve seen some masraionn«. | don't 
33) recall whsch 1s Ge case or whether tat holds 
‘th trve tor all frequencies a: ali ames of the 
ite vear [Im past Rot sure. 
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A | do not ai Gus ame recollect enough ts ! ' 
: wo gwe ven a eoughtiereasd anaue?. Q ~~ eee 


» Q Incerms of Bus. bow large a factor us 
« seasoaal vanabuty © the sueagth of 

> wlevrson signals? 

A | Deueve | ve seen some grapes show wg 
a seasonal vanabusty of casaly 6 or i0 GB. 

Q Would vour answer be ihe same f you 
were eipreiung wn serms of dBus’ 

A Mathemancally the way Gey work o f 

| sar with some vate Gast 5 40 dBw. if i say 
i> at other omes 5 mcreased bv 6 4B. me by & 
ay) areco. a snow 46 dBy. They add and 

«bee suberect Gurecdy 

1s) Q How large a dsfference would you expect 
ve: © faa of you measured @e seag® of a sugnal 
41% on @e 30 feet above Ge road w froas of a 

16 Rowse. Grecty m from of a house, as opposed 
4 w at a 30-foot rool uns” 

m A. (ere co omy Seen 
Qe 
a3) 
ca Q You Rave fo opamon whaoever ABOU 

(26) @e degree of vanadaty that you would expect” 
2 A_From what vou ao 


ls Wav One can predect. over @at dssmace. how auch 
2 vanagon @ere oud Oe. 
‘» Q Talksng over. say. 30. 40 fear? 
A. As | sas. from @e eformanes you ve 
(3) given me. one cammot product Bow auc’ varabdsy 
ere wil be 
‘ Q And how much vanabdsy would you 
8 @apect were to be of you wok s agued auapesaty 
* measuremem a: 20 fect as opposed w 30 fest” 
u® A. Agam. @ @e laoreaess Gee. Gey 
1) Speak W genera rms Gs deffcrence berweee 20 
12) aad 30 fost raaght be oc @s onder of 5 GB. 
1) Q. Les aus Gavect your aaeames egam @ 
‘1 Hassanger Extsbu Number |. wsch os @s Cobee 
19 d@eciaragon Let as dwect your sauenees © 
@ Eahida C. che @ud page. Do you see Gat anybe 
he) 7 Cane eee 
* "3s" 
‘* A. Eatiba C. sheet 3 
% Q Ragt. And gomg down about 10. Gon 
>. ss lecagon numeer 735. do you see Gar? 
=) A lheve a. 
2» Q 2130 Soutiwes 67@ Way. « das nght* 
A Yes 
And what is he 


A. The figure he has @ @e coheme ws 

118 44By 

Q Do vou nave any reasoe w belseve Gat 

the housenoid a: 2130 Soumbwes 67@ Way dees acc 

recerve ot icam a sagnal of 47 GBus veruanily 

all of @e ame from cheese! WPOR? 

MR BRUNELL. Obsscuss as @ form. 

THE WITNESS Frou aes amoum of Gam. 

‘can | cogfigensty sues whet agra geve nes 

‘) (Gus i154 Ident kaow Ge seucce of i. 

BY MR. OLSON. 

' Q Tell me whe vou would asad @ do 

| OfGer © be confidem @et s garucules hous 

could regviarty get a agnal of at lenst 67 dBu 

from a parecular sxaoe 

' A BRUNELL. Cdyecnca as w form. 
THE WITNESS Sous clomean of whax | 

would do are mist |. afer semeg up agpropnew 

measunng appareess. and sunce you re witung 

22) fieid swrenguns. and now | vase © demrmams 

:) whether a radio signa; 6 presem at or wm the 

6 wiciuty Of Che anernme. do | uadersmad Gia: 

corrects * 


A Sol would set up mv measunng 
UISTUMeNs SUCh thal ev would be in he 
vicwuty Of Gia! Ousdoor ageraaa ip orcer © 
assure | m petung 47 ali the ame. | woud quae 
luketv Rave t© Go mulapie MEASUrEMents isi is. 
over a penod of ame 

Q How long 2 penod of ame and bow 

i Gaquenly ever Gan genes of eas 

: A Im gowg © have w give vou a gencsa. 

ay answer. @at | would Certaumiy wasl & CECE a: 
ie (east two Gifferem ames of Be veal as 2 Oare 
1S) (fugue and | would wani tO loon a: Te numMoen 
(4 afd tee Bow much vanabusy | gol on Mose mo 


S$de Ve esc 


ian d:fferen: occassons. By two. now. | mean 


— cme. ree 


_ 


18 separessd enough 30 tat | mught be mere when 
“ue @e was © full. sy Me Mons of Mav 
am of jume. and thes perhaps peck 4 Gimme den mos 
Gi) vegemaon was goes and @e0 | would do 
> meassremess maybe for 2 day of two on cach 
2) occasion. 
an Q. A day or two" 
an A_ | would loot at @us_ | don't know if 
16i 

i) would Be - if uM was ecompmmucally Convemem 
@) © set up an suspmenc recoriumg Gevice. cnr 
() could Gren casa let a sa Gere for a Gav or 
two If! bed w pay humans w do u. | would 
(3) prowebly dc some spot measurements This would 
@ grve me vane fsei for he ame vanadum 
m Q Weil. tet me ask you. would your answer 
s be the sagse of | sasd Ghat you wemead wo be sure 
™ Gai a perocular home was noi gemung ¢’ dBus* 
ue MR. BRUNELL. Otjecnce as 20 form. 
un THE WITNESS. The est I've cutined wm 
(2) very rouge wrens ts sumply Gesgned w get an 
i) wdscanes of what uu Gey fe rece. i 
(1 would be up @ odher partes. hea. w Gace 
af wheter Gs me: whsever crasma Gey hed 
(@ esabished for recerving of aot recerving of a 
7% peroculas sreagw@. | sunt c Gai way decause 
(®) femember. we ve talked suguais vary. so of vou 
1% sav am | aot recerveng 47. do you mean am | act 
Gm recervung « all he ame of some of He ume. 
Qi) pan of he ame” 
a BY MR. OLSON 
cp» Q Well. let me ask you w sesume for he 
Qn moeent @ei de law sand Gai Me esi for 

whedcr 2 bovarhotd 3 


1% 2 segnal of 8 spectfied vaine. m Gus case 47 

ve div One pen of answermg u raaght be the 

oy esmbushenret of rome weaesnag mctuque 10 set 
Oe what im faci was evadabte for recepuon. tat 

11 1S. GO vou at least Rave enough sugnal Mere w 
> pownnally produce a decent pec ture 

2) The omer pan. though. 1s ance as 

‘5 peared wwards can Mey recerve ni wowid have 
‘) 00 look wep the maner of wha | mugit calla 


ie second pan of a two-ceep ens. firs. us ut 


_ Cah the housenotder in faci 
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Page 16! 
receive whai is eorencalls avasuadie So | 
> gon ( Mute »Ow Can answer Me QuesBon of come 
*. 99.2 CONCIUIION ws Cased ON 2 Partai test 
« MR OLSON Could vou read back me 
ees 


= ~ THE REPORTER. *Quesoon: Tell me what 
k. SMEPS YOU Need to go rough wo become confident 
& that Gus household does ot regularly recerve ai 


, oa To configenus - first | would eseabirsh 
ih ». 9 measurement wechnuque wo see if there was 2 
vas ee 
1S) progucing or establushug 2 47 Bu uugeal. cad 
‘te wme second paris | would look mio whal omer 
17% factors mught prevem te househoider from oemg 
1® abie © receive Mat sgnal. 
im BY MR OLSON: 
aa Q You re domg what ss called. wm law 
20 school. fighang the bypomencal. You remember 
2 | asued vou t assume for @e momen Gat Ge 
2» legas test s Go you get 47 dBu from a parucular 
de ssagon. That s @e enorety of the legal aa 
mts . Afe vou me? 


) A in your Avpotencal. Gen. perhaps you 

> Reve used He erong words wi setmng & up and 
) Gat mught be whv | m@ confused because as af 
« engineer | mught be reading these words 

‘: Gifferendy Han vou mused. 

When vou say cam @ey recerve a. | 

> Gon t mesa. m my mrad. 3 he sagnal up here. 
‘® [t's can thev wn fact. Dy some combuance of 
> means. get Gus segmal wep somes useful Gevice. 
1 Thac s receiving 4 and there are two parts & 
it) @. One ws. 5 the sageal ere and @e second 
> 1S. cam you, By some means. Capasre Gat sagnal 
i) amgusen. That's recervng. 

1 Q lapprecsuse your aaswer @ @at 

iS) @quesaon. | would now like @ heave an answer w 
i fv Quaspon. which u. | wast you © sememe Gat 
.» Congress cecaded at @e legal est ss. 6 Gere 
1» 47 dBy amovent m the vecuny of a roofwp - 

® where a roonop anusnnma would go a your bom. 
>» okay’ Do vou undersmad® 


at Gere 1s nor 47 GBu cogung from Ga soos 
>. me vicwaty of the home s rooftop’ 
’ A | would then eseadish. © aaswer hat 
+ ven narrow Rvpoteucal quesBon vou ve pound. | 
- would conduct fieid strength measuremenss m @e 
®  +iCIIm Of Re Rome recervung anasnma. 
- Q How close would vou Rave w be" 
s A The answer © Gat magit depend of @e 
~ trequency under coeswersgon. 

Q it's channel 4 

4 I m not sure | can give yous 
: Jetituove answer w terms of fest. | would say 
it would not Be a Bundrad fect tat | don't mow 
. if | would saw 10 feet or S fear. I'm act gore 
what We appropnaa one would be Or a 
even mvolve mv Moving my anwane w see of I'm 
in a paracuiarly ~ let's say a hot spor ors 
Old $901 
Q And how manv differen wee are vou 
gorng to Rave to Go at thet home wm order © 
decome confidem enough to wt! a court thar 
[; «Were 6 not avadable w the ar. in he 
‘Scat. Of the roohop. at least 47 dBu from a 
:« parncuir sapon' 


= _A Vou would need 10 do measurements 


i we a ee ee 


1oe 

several Gmes Of De Gav ek 
2 ah everuRg Of af can. Mortung and law €+ enaty 
>» I dunk | would Oc uicuned © Go. m DOG case! 
+ some Cluster Measurements | gught want © see 
$: if mv answer Changes as | move from ons suse of 
* We house © He omer 
™ (could de getung an effect from ae 
4 Rowse weif | mugnt wan w Jo u several 
ames of the vear w see of Gut 5 Bavmg an 


10 effect but lake a lot of testing. the answer as 
_ (1h 0 Row mach t Go comes Gown © u Gepenas it 


| cm field srengh wm the vicuuty of me roofwp of 


(2) Gepends 08 SRal Hose answers are Gal Pugh i¢a- 
11}) Me © require More wsnng 

oe Q. | want © akk © vou abou! someting 

1S) @al came up WM vour Gepossce « Ge Amariio 
ie case. You would agree wii me. would yOu Aci. 
i?) @at you cas Gemraes whether Ge sgnal & 4 

8 given memati exceeds a certs mammum By icve! 
® af 3 pafacular pown. ngat* 

am A. Obs. veak. The Commussos ancif has 

Gi) sasd @at's feassbie. 

a Q. And mats as obeceve measurement. 


a ng? 
ae MR. BRUNELL: Objscaca as © form. 


we, . 


i] 


(1) Measurement © me 20 | cam wav uo 5 SubrecDve 

@ You pest sad vou can Gewrmae 2 sugnal on an 

(>) asmmmscous bass §=Yes. you can 60 Gai. 

« BY MR. OLSON 

° Q. Aad d vou Rave dons 2 signal masasity 

© WS &e wav Gat vou conssdéer © bz proper 

amd Gat generees 2 cermm GBu sumeer. tar. “0 

® dBu. Gat s an odeceve measurement. nghi~ 

m MR. BRUNELL. Obtpscase as © form 

u@ THE WITNESS. The geacrai meted | 

(1) Gudaned. f dens property. cas be obecove | 

3) would cau@ea vou because eben you keep tsvung 

(1) Obpaceve. Gere sv opporusssty @ measureances 

te) for swaveng @e remaks. 

un BY MR. OLSON: 

ue Q. Do you beteve mat Jules Coden bas 

«a? éoee @at* 

116 A. it cam also be Gone madverunty Neo. 

1 (do not Gamk Jules 3 decepove. f tai 5 what 

Cm Gal was mea © aaply 

cis Q. Let me read you someting Gat you sand 

= w@s Amarillo Geposmon Thu u page 196 | 

> past ask whether Gus snl) refiects vour best 

Qe uadermandang ‘On the very aarroe quesBon vou 
. can a 


i 
1) a given moma exceeds 47 4Bu" 
@ “Yes. you cas west for @at 
i‘) ohpecevely “ 
vo. Ls thet seul vour tesmamonv ~ 
: A Yes The wav | answered 1s ves. you 
» Can west for a obpecuvely 
™ Q. And dBu numbers. if property Genved. 
1 are OBpeceve mummber:. correct* 
m MR. BRUNELL: Objecace as © form. 
w@ THE WITNESS. DBu sending for a feid 
i) s@eagwm. f measured property. can be an 
112) OpecOve @easuremen. yes 
un BY MR. OLSON 
io Q. Fretd srenge: or field wnensay’ 
ti) A. Yes. @e two words | beteve 0: one 
\e ame had Jofferent meamungs Dui sow Mev re used 
1% waerchangeadly 
us Q. Athow many of ProeTune 24's 
1 Cusspemer homes have vou measured he ammvent 


(2) @e household” 

im A None 

‘th Q Are vou aware of measuremens of tat 
de tang Mac Rave Oven done Dy other people tor 
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. & On denaif of Prime Tune 24° 
: Q On denaif of Prune Tune 24 
» A. | Beheve me ony report i recall 

+ okung at was Ge Everst repor and thes | 

$. betseve | saw Onefty a porvoe of Ge Prasburgh 
- Smasy 
™ Q Other can iat. azy@amg cise” 
‘ A I've been grves copes of repors mist 
* omer parves have Gone on benalf of oer 
1 chemes. 
it» Q On benalf of PrumeTume 24° 

:. A But no. not on Conall of Prune Tume 24 
in Q I don't want w get mo coafisennal 
oe Massena) vou Guay Gave éoas but whet tunds of 
1): Qurd-party massnais art vou alk shous* 
ie A. Ne. ao. ldsda't say Gard-gary. | 
1% q@eagt | saw @e DuTred copon, | sew Ge Jules 
@ Cohen report. 
«® Q. lundersmad. At how many of @s 2.2 
am mahon Pree Tune 24 sebecribers’ bomes ase you 
i) prepared w eenfy mat you are confides: Gat 
‘D> @ess homes Go 201 reguinrty get a sagan of a 
@> least 47 By from tose suaees w Gs iow V 
— . or 36 dBu from Goes suaees © Gs ugh 


range. a 


ow UF range” 

> MR. BRUNELL. Odsecucn as @ form. 

cd THE WITNESS. I'm ent prepaces © 

ve wsefy on service Of amy oar of hem. 

*» BY MR. OLSON. 

 Q. De vow recall corker today we were 

“ talking about subyecuve evaluanons of pease 


u@ Q On dat score. wad regasd @ Gees 2.2 

‘it @alieon bomes. at how quay of Gees hemes are you 
ud prepared © proveds your capen weumeay © Ge 
1s Cour @et @ese boanes ave ant capabis of 

so fecervmg wae you couse: @ be an accep: 

1) @anbsty pecaare over -te-en from Gow iecal 

‘1 network sEeeas* 

4% MR. BRUNELL: Ob;ecuss as @ form. 

1» THE WITNESS These aunmaness ave 

i gemag so long. Mr. Olsen. Ia Reveng Goudie 


= quesuce te read Sack web ~ well. ist os Gan 
‘> over 

%» BY MR OLSON: 
— We 


1) OF five of more people w come >> wah a 
: compote seimeceve evatvesss of he perawe 


ngm” 
! A We had ducusssons abou Set 
e Q Athow many of Ge homes of Prans Time 
~ 24 sebecrbers Reve you errenged fer Gant cand of 
‘® wenng © be done’ 
* A None 
o@ Q. At how many of @e homes of PrassTims 
«24 eebecnvers are you swore Gat opyene olay bas 
it) arvanged for @e:t kand of meung w be dens’ 
i» A. man eware of enytung. 
MR. BRUNELL. Tom. o's aes 


vovr aasageoa fo sae 
, mocankndtantue 


3: poreeuit © oa reguisoon capuoend seceon_ 


Page .~: 
“3 683 fieid swrengm comiowri anc 


» Extsba 9. Gat here us 2 lume dic Mere’ 

- A& Yes 

&» Q Do vow see that @ere are some numbers 
® under me words Grade B :dBu’” 

a A Yes 

1 Q And do vou see mai Gal abc 

> wagecaaes Mat 4° 6 He sumer Dal 5 asc aes 
i) wath Grade B for caanneis > @rougs 6° 

um A Yes 


' as Q And that $6 0s che number of dBus mai 


ee 


— - 


1 1S assocwens wm Grade B for channeis ~ Grougd 
an 13° 

om A. Yes 

um Q. And you see mat 64 « me aumber of 

cam dius thet 5 assocued with Grade B for cnanneis 
Qu 14 @rongea 

= A. Ye. 

am Q. And do vou set. m Ge senmence Gui 

(oe. pusi precedes thai wbie and ends ui 2 <olon 

2 defore Gat wdc. tut here s a reference 0 


™ Q is @s House of Represcemeve:. which 

‘® & @e commeuss Gat has peredscove ove! 

™ copyngh ° 

im A. il deat kow 

an MR. OLSON: Let me ask @e coun 

(2 reperar © mast as Ss acai catsbu w sequeace 
(an 8 éccumpent capesesd Repor oa Gt Acoviaes of 
ie @e Commnsmue on ths Judscuary of Ge House of 


um BY MR. OLSON: 

«® Q De vou neve Nassenger Extsda 10. 

am Mr Hasemger’ 

an A. Yes. 

@ Q. 1 wonder f you could pest - vou need 

(TH aot read a all but | wouter of vou could musi 

Qc @&s 8 momen w lock af a and ll ae whether 
ve ever seen @ 


i A. Tis dosen't look famelear 

@ Q To @e ten of vour knowledge. vou dd 

‘) QDt review tes Gocumen before prepanng your 
> Geclaresea m Gs case* 

& A. l know | ded act review a before 

© preparmng my deciarsoon 

™ Q Do vow tant « would Rave been useful 

(@ for you w have - iei owe back up fora momsm 
™ Do you see that ca pages 106 Grougn | 08 of 
1 Exmebe 10. dret rere 1s a Gescrpece of Ge 
(11) tegustee@ve process teadeng w the cnscenent of 
12) Ge Sespiias Hoare Veewer Act’ 

ah A. W's gomy @ ke oe 6 few Gees © 

1 Teed Gas. 

1s Q Let me pest pout ow w you. a Ge 

1 Reape of page 108. Gat Ge last senate ere 
«” says. “Aad finally. og November i6e. 1968. 
1\1@ Presatem Reagan ugaued the Sassiias Home V ewer 
1® Act of 1968 wan iew “© De you soe mat. ust 
 ] ~~ where 1 says reesal of souas recoraungs 
aA Yes. 


, @ Q And you soe dus secuon us called 


‘th Earn Sason Owner/Copy ng Actorm. mai 1s me 
‘de secnon from 106 wo 108" 


2_A_ There 192 nendang Greve wat ways 
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Page 1“* 
Ears: Sauon Gener C oowngnt Retorm 
: Q Wh don! +ou Gat 4 Moment & look 
> rough he Gocument and get 2 sense Of whai 
- 
s. A | we read up © He pout where a says 
© remai of sound recordungs. | G@mmk Gai s where 
“™ vou wan me © SIDp. 
s Q That s Ge pant! waned vou © read. 
© Now tai vou Rave read @at secues of Extuba 
«© 10. $0 ou Gunk a would Rave been ussiul for 
ls vOw © Rave reviewed rs before reachmg your 
_D Coneiyseas about @e meanmg of the erm. 
) wnsefved Rousehoid m Secaon 119° 
ie A Omer has Comg of value for 
1). DACKgTOURd umETES OF w EAU RY we were even 
 domg im @e firs piace. | don | see @ucd w 
3 tat 5 useful @ musrpreang @e provisions 
1 of @e bd! Ga: I m concerned wah. 
i Q Let me direct vour agenpos © page 
‘m 107. @e muddle of he page. Do you ser Here us 
tty a paragraph chat says. ['@ quoung. “On April 
=> I7h. 1968. he Subcommense commenced mark-up of 
:) H.R. 2868. General Gebes occurred and 5 
‘e subsQQut amengmen was pieced on @e mbic “ 


a Sa 


1. ammengmen was” 
> A Prom mat semeace. no. From farther 
) Gown. Wey wk about an amendmem. No. | don't. 


~ Q Do vou tum « mg be useful © know 
6 what nat first subse: amendmen was that 
» Congress decuded : tie judscury Commune 
1 deciGed Not io proces? wah” 

ut) A Only fl were ying © wre a 

id) Rasaory of he Gerrwagon of @&e tl. | éea't 
) Row wrether 1 would cr waeid sot Rave Osea 
ve useful 

1% Q You ust don't itac~ caher way* 

i A Sunce | Gon (kpo~ whet tte anendment 
- os 

& MR OLSON Lei ms eck 2 coun 


rv Arse " ever 


- 
« Q Why Gon ( vou ane 2 clone look and 
* mane wre 


- 4 It has language w a Get appeers © 
~ De sumuar © omer tanguage I ve seen but | 
» Jun | recall readang a Gocumnem called. a0 
* amengmen nm Ge aseste of 2 asbeun. 
' Q | want w dwect vour sauanee @ page 
4ot Exwubu il | wonder df you could read Ge 
| aera Cat stares at iene 4 and gees Gowen © 
une 19 prease 
+ A it begins. “(d) There shall bee 
‘ PFesUMPUOR Dai an area 1s Not served by a 


. (TAASTtustion of programemung COMmned ma 

/. onman cranstussson made By 2 2eFwork maaon 
> The saesine carner shall maze the secondary 
.. (PERSSON avandtable <2 Me carth ssnpon 

' owner Sut shall termenase such seccadary 

_+  UTAASPRISSION UNESS Me arth stapon Owner 


— << a = oe 


Page © ~* 

. secondary wansrusnon - «1: fies em me 

> hefwork siag0n a uagned affidawa mat suates 
) Gal Me Car s00N Owner cammoi receive ar 
4: a@eQuaie Over-He-ait wievision ugnal from ae 
‘S$: @StewHssON Hereors sua00n. and iu) fides ei 
e wre saeclioe carner of Me network sagon a 
™ copy of such affidavu “ 

+ Q Can vou etl me. m vour own words. 

® whal vOu understand Gus iegisiaOve language 
0 would Rave Gone - 
an MR. BRUNELL Obtvecoon w me torm o! 
up @e quesson 
ub BY MR. OLSON 
ue Q -«f a Rad been enacess wm ise” 
us A. You re asking me what Gus means © 
i. me’ 
an Q Just put w your O«B wonts what vou 
8 understand Gus language would have Gone if 
u® Rad been passed bv Congress and sugned by me 
am Presaden. 
an MR. BRUNELL. Odjsecocs as © @e 

form 


ls] . 

a» THE WITNESS. | cas answer as © what | 
Qe @Qak « means dul nol 45 © whal a would have 
an 


doer 
~~ Dage 179 
au BY MR. OLSON 


> Q Tell me what vou Gumk « means 

i» A. Give me a moment © read a now 

« Q. Take vour ame. 

& A. Paraparesmng Qu m aw own words. « 

‘© seems — read Gai :f an car seca owesr 
‘” sumply request service Dv a samiler carner. 
( te saevilee camer shal) aueomencaliy provide 
 @sat acrvece Oul Ge car@ ma008 cwns:. win 
10 60 Gays. mmust file an affidava tom wih Ox 
‘it Aetwork saDON and Gee saeeilee camer and 
> @at affedava oul mee Get Ge ear® seece 
1) owes? cammgot recerve what 3 Geacribed bert as ar 
(1) agequate over-he-ey wieviszon sagnal from 3 
af estwork smace. 

@ Q And Dy car® smacn owner. do you 

9 undersmaad Gist © be what we now call a dish 
“1s owner’ 

um A. The dish owner. @e boussbolder. 

am Q. Sou « vour understanding Gai vader 

(21) @as proposal. @e dish owns: would be the one © 
(>> Gewermane whe@er of not Be OF she Fecerves 3 
 quow. adequate over -he -ag Sievwwn ugha 
Qe: from the local estwort smace” 


an MR. BRUNELL. aw me 
1» form. | object © Gus lune of quesponmg 
m BY MR. OLSON 


ch Q. You may answer 

A. it acesaily Goesn (| say Gat he carh 

‘) $@OCA OwNe?r has to make the Gewertmunason |: 
@ just fUes an affidavu chat says Mey cant 

" fecerve u 

 Q Who sagns dat affidava” 

™ A | presume from dus 4 means Ge carh 
1® spon Owner tugns the affidarn 

ut Q So you re assumung Gist he Gk owner 
2 decades for hum or hersetf whemer or not he 
1) Over -@e-air tegnal 6 adequase uf Gast correct’ 
ue MR. BRUNELL Odjecoon as © @e 

us form 

u@ THE WITNESS Agam. | would repea: 

un whet lsesd. it doesn t seem w sav he has © 


. «(t® personally f.ake he Geerrmmunaoon bul he has & 
. «t® suenst @e ai fdavn 


am BYMR OLZON 

i Q Whe etse do you gunk Congress had wm 

2) mund segmang tus affidayn’ 

2 A. léonttnoe Signing me affidawn” 

l¢ [Gwe Gey Rad wi rund Me camh sta00n owner 


A = in OU Gays aner he commence. ‘m of he 3) would fm Ge affiaavn 
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wh Gis bund of a presenauon 


Q Thats we homeowner ss tayng he 
affidavu. | Son | get an adequals Over-he-ur 
terev su08 sagha! {rom Bry Oca) GETwork smOoce. 


mgt 

MR BRUNELL Otseceon a: @ form. 

THE WITNESS Ths smasnz ssys be would 
wgn an affidarn 2d says. |. Me cart sapon 
Owner CanMOl Pecerve af adequate Over -Mt-aw 
television ugha 

BY MR. OLSON 

Q Rug So. for caampic. df you were a 

é:sh owner m Mian and if ss were Gt ise you 
would need © ugh 1oune@ang sy ag. | G08 | get 
aS ademas Ovtt-@s -ay Wis 208 Agee ans 
that would qualify vou. «6 Gat your 


wRGSTHRAS mg 
ut MR. BRUNELL Obvmcuse as @ form. 
am THE WITNESS: You ve paraphraeng Ou 
“® amendmen and I'@ ast sore ~ | went © easwer 
> tet @u would be w any Cay. Maem or 
2) eteeweere. weere be fies an affideva Gat wsvs 
“> | cammet recerve ap adequas over-<iee-ae 


SESE T See DES eee 


2 We Os anpeags coe 
. @e Best of vour Laowtdge” 

> A To @e ten of wy ceowiedgs. wake 
‘+ making 0 sade by sade compuruse aoe. | dent 
« BCeheve ns | don ( Celeve a was cance 

+ we teow 

 Q Anv ces why « wes ost cance oD 

> we’ 

* A. Nodes. 

* Q What happened neat @ Ge leguienve 

“® process afer Gus’ 

in A. Prom @at omer eahebn you geve as. a 

2) appeass another party eebamed oo ements A 
oO) seccad ementmem 

se Q Why dea | wc go tack @ Exhiba 10 for 

12 a@omem. De vou recall Ga Gere us 

@ paragraps Go mys. os Apri 77@. 1968. as 

‘\ mepcoanmumes commenced mactap of HR. 2848. 
1 general Geen occurred and a aubsunes 

‘> amendment wes places 68 Gs “ts. 

» | edi represem © you Gat Ge 

|) amendmen we ve pot bese Gusmemg « Gs 

- mw Osun weno fe: 1 beng Cmerens 

> Gere Aad do vou ces Gat w Ge emt 

te paragraph. « wys. Subcommeme Charman 


\ ) © remove Ge auaa) subsnaee Ger: Ge edie? 
Deo vow see Gut” 

A. Yes 

Q Ia vour own words etal tan ey men 
© vou’ 

A My unsermnadang of Gs cs Gat Gs 
wOwwne amrwteness wes Go longer © be 
consuseres for cuncumem! es a sees 

Q And wha docs Ge asat memes Gen 
sev’ 

A it @en seve Chasmes Kameemewr Ges 
rrr rr memaass 
MR OLSON Let me ask Ge con 
See 
Gocurees: capooass C caparese of Sash 


sePtve: det sever 


fad a chance to reveew Eanoa i> 


2s A | m ioouung ot 1 Out | m not tamer 


» Q Why Gon | vow let me know when you ve 
“ 


: Q Would vou mun | came over ws wi 

) <a Show vou Ge parucular porooas | m 

« wacreseed m* Do vou see Gai on we sel -nans 

‘. comm vascer Kaseenmene: 5 sudsctur amencmen: 
~ @e secoad soft Of buble! powsl avs. uRetrved 

“ afta. Gewermuned & dish owner Mrough 

4. affidavus Do vou set tat” 

a A Ye 


; «@ Q Age Gist sounds. does a ect. uke 


ut Hassunger Exbubu 12 Gat we were Gucussug 4 
> couple of manuses ago. doesn tu” 


' a MR BRUNELL Obtjecaon as w tor 


we BY MR. OLSON 

a9 Q Take 2 took at page 4 lunes 4 Mrougn 

ue 19 of Hassunger Exbsba 11. The ones mai vou 
<a?) read ago @e record a few mumwers ago 

om A. You referred © as 

am Q. Tis. 

ap A. lwadersmad. And you sand Gus was 

2): @e amengsece we bed bern Gilling adOu! and now 
we have a Kassrament subsume. |i savs 

@)) Kasepaumecer Gee offered a secoad sudsotuu 

Qe ameadueem Wluct of Gere eebsOass amensmenu 


Ds whcs’ 


“Page 18s 
is Q. Tiss 6 @e firm Hassager ii o me 
> fest supsoase: amecament. Be ont Dai was 


un Q. Aad I'@ asking you. when you gow loot 

(4 af @e chart @at s Hassager |. Go you see Gat 
1S «says Kagepammecer cobsunes amendmen” Bom 
1@ of @ess ameaderns wer Kastramen: amendmen 
c* He was @e chaswman of @e wbcommemee Aad Co 
1 you see Gat @e summary of Ghat says. unserved 
(1 avea - Geuprmanad by Git cweern Mrougt 

am sffidevus. Go you we Gai” 

au A. Yes. | see Ga. 

@ Q. And G@at's Ge procedure Gat was sci 

fork wm te les at vou read from me 


_BRUNELL Cosnaued ctyecucn 


@ @iked show tgned sffidsvus - 2 uagned 

(1) offidave Ga) °"991 Mel Ge ear Maeon 

2) OWRBT Cr..20" sve an Bequatt Over-te-au 
1) wlevise 1. froe @e eerwork smave You 
1s «recall Get’ 

an A. Yes. 

@ Q. And Gat appear w be what's 

u* semumaraed here 2s dewrmmed bv 6: owne>n 


(> Q Rugm” 
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Page 18° 
wma Of ehgi ee read if Massunger || 
4& bh sounds piauste 
Q I aoe Girect vour sGEnGon © he 
ngm-aaed cotumn of Massager Eatedu [> The 
second Owilet poun Mere Cas vou prs: read 
Wat wMO Ge record ~ 
& Unger @e ace nefwort proposs comme” 
Q Yes. me second acm Mere. 

4 Unserved Rouscnotd based on sugnal 
mene as Gefined bv me FCC 

. QO And & pm Oe covet. accoriag © 

: Wes Chart. whech of Me abuses was « Gai 
). made Gat proposal” 

1 A The cotumm heacug Says te aereork 
\‘s propesal 

» Q Se accoctng © Gus chat. Gass 

> proposal dist cams from @e Gievwiwe Estworks. 
i  @at nga” 

® MR BRUNELL How docs te know’ 

»> 

=> 


Bee bee ben 


THE WITNESS. | dua t teew who « came 
trom 


- mn 


Qi & 


BY MR. OLSON: 

Q Bwi 2 age from as coma hengeng 
Qe omy - | mi not astung for vour méepenseat 
(ss - Bet @s coum wedicees 


1) Cat $ comung from the networks. s Gai nght” 
> A All lcan dou go em Ge comm 

» heading Gat savs Kew network proposal. | don't 
- know of a 5 He network. a astwork or who Ge 
network wai. 

«» @ Fue. Oo you tnow bow iong PrameTams 

> le has Deer wm buses’ 

*» A Ne. ldont 

» ‘Hassanger Extuba Ne |) was 

-@ marued for denaficance ) 

i» BY MR CLSON: 

un Q Ive asked e coun eporer @ q@ark 

uy as Massunger Exhaba |) as document @e firm page 
us Of wach « on Prome Tame 24 lomeebend Gemed May 
if 1@h. 1988 aad agued by G. Tedd Hasty. Aad ay 
ie first quessor is. have vou ever seen Gas 

'" documem before’ 

* A i Reve act 

‘» Q Let me pest Grrect vour smeanen © a 
 coupre of feamsres cf Gus. Frm of all. 60 you 

2. see Gaat Gus ot a lemer from PreesTams 24 @ 6 

: aff pernon of he Houss Judecary Comumemee. o 
2) Gat correct” 

MR GRUNELL Otvecose as @ form. 


= SY MR OLSON 


Q Let me sue - 
4 ‘So. | don ( know Gai Gey 2 os Ge 
' Ivan Communee from he headung. 
« Q Let me sev Gai a 5 2 moeer of pubic 
* record ma: he Judscury Coqumemse m 1968 bad 2 
- Sudcomweunee on Courts. Cowd Lo&eruss and @e 
- Acmunseragon of Jusnce. of wach 
« Reoresenssove Kaserneneser was @s chasreme You 
+ see hat Gas emer wee: am Get sel! ember 


. QO Yes | wl represest © you tat 
 Michaei Remungwa was @s cist counss: of Gat 
* WwOCCew~EES 0 et ame. And agem. G@at'ss 
: Mater ot pubic recor’ So w any event. 
© assurrung Gat @e correctness of whet | vs ust 
~ toi wou about Mr Remuagwe and Gar 
+ wOcomuruaee Demg pan of he bedscwry 
+ Commemec. you see @us u a emer from 
> PrmeTune 24 gowug eo a ebcommumss of he 
: Ju@ecury Commnemec. ves’ 
:: A Yeo A te@erw me - what de vou 
*) tay Re was ew chef counsel” 
4 Q Yes 
= A Ye 


Parc |? 
. Q Ans do vou see Dal @ He Gru 
> semuence of Hassunger |) @e aummor “Mir Hacc: 
) g@egcanes Ghat he cs sendeg wa. quot. mare 
« wp vermon of he Subsmae bdT* Co vou sec 
é& @a* 
o A He says. wes. Gist Gat 5 encionsd 
™ Q Ans Gwecang your sarence © Ge 
» amachmem to Mr Hardy's ieger. gomg w ee 
* sEACOSieM Gai bas De page qumber < af Ge we 
® G0 vou see Gar” 
ov A Yes 
«> Q Would vou compare Ga w page 4 of 
» Hassunger Extsba || ang see of vou can sash 
ue yourself @a: Gat for Ge haagerarn marti: 
iS Gust 5 Ge eases page” 
> A. Uniess @ere was some subde change 
1? Gat | massed on a Quxt madmag. Ger appear © 
am de @e come. 


_ a® Q. Se dees « appesr © vou Gat Mr. Hardy 


— ee eee 


a 


i rr ee ee 


DP 3 weEeag Ma Creed up verse of Mat Airs: 
l) S@CRQME aeMeeM Bai we ve Gasted as 


au THE WITNESS. Tha: s what tc tomer 


*“—s* 


D save he's Gomg 

oo BY MR. OLSON 

i» Q And please @&ke 2s muck ome 23 vou 

) Ike © tagmernae vouneil ow Gus @cosmen 

+ tut my queseon for 4 u. would a be far © 

i sev Gat me Mav of 1498. Prone Teme 24 was urging 
 @e Mewse bedasary Commmane 0 ago a sytem 
‘\ @at would rety on effidevss from é:sh owanrn 

o eS One 


* otevnws 
Otyecuce 2s © form 


um MR. 
an BY MR. OLSON. 

un Q. Heve you Bad s gone © federas 

1) vyoursst! wah @e éocenen* 

am A. Yes. I've booked over a team some. 

1S @us cas © parecum:. page 4 

ae MR. . Let ae ask Oe court 

* repectwr @ read back my las qeeswen and sec of 
8 yeu can Row answer a 

um THE REPORTER: “Quesece Would « be 

a toe w my Got @ May of 1968. Prams Tome 24 os 
Qi) wrgung @e Howse judi C ommmemus w adogis 
> symm @si would rev ca affideves from éup 
TD owen ssou Ge afequacy of Gew over-Me-as 


Fe) Mm SRUNELL 

1) @f @e quesmea. 

@® THE REPORTER: “Quemen: Would « te 

ch» far © soy Got Mav of 1968. Preee Tame 24 ow 
 urgung @e House judccur Commune w asopis 
Sf sveEEM tet would rety on affidevas from é:sh 
‘ OWNETS abou Me adequacy of hen over -the a! 
™ wievawe ugeal*” 

@ THE */TTNESS. | don | get Ge cones 

* Gu Get Gey were urguyg. it eeks © ee Gs 
1 Gey wes s proposad bal Get was evadabic. 

0 (commended some changes © « and as | read oe 
1) cover iemer. | Gee ( sense @ey cere even 

OO) focusang. of urging 0 vour werd @e effideva 
oe Kt agpear © ee seestecwry © Gem 

us SY MR. OLSON 

vm Q. De you see Gat they ve made secu 

<* fRericeps of page « of he subrwese reisemg © 
1@ te affidern symem conact’ 

we A. Yas. 

am Q Aad is 4 aot your sense Gi a 

> madified @at @ev waned Oe House Suda un 
‘> Commuaes & approve me bul!” 

' MR BRUNELA Otsecoon as wo me 

* form And | eam 2 now 2 yenerai obpecnen 10 


2: using Cit wwensss for 2 purpose Mat 1s 


Page 1?7 to Page 192 
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Page 193 
enrtisaes 2S As CLDEN SEINE OF amy Sut 
> Gal Be tugh Of esol ey sdout 
® MR. OLSON Wel. lQuzas 
+ @Mumensy reisend bu wt Gon i have © Oehest 
+ Gat ace 
*» BY MR OLSON 
™ Q De you Rave ay on quemcs” 
* A lem leotmag & - for coe Gang. |! 
> Gon | sec arvheg @ BSF urgag 4 OF wom: 
* tmaias © Ga effect. and Ge changes | Go see 
‘i @@ Bere ore of Ge cand ~ Gey go c inte Ba 
(> Bevond purt etapra bul Gry 2 more 
\) sfmenspeee -neags). Ga 6. mmees of 
oe feng wh Gu party. you magtt file Ge 
i affigeva wah ane@sr party 
i Q But vou sos Gat Os lenguage - 
an A Agé- 
om Q. C'@ sorry. | Gfe | oes © cere 
7 you. 
am A. Thats Gas. 
cw Q You see Oa Gs language. quem. a 
=> ugnes affideve Gai sams Gai Gs card 
2 sEpee owns! cCamest febzeve a9 edoguem 
le Over -@t-ag Stevens Qe Gee wounds 
ar ° 


A Well, wha det Gey may? The compice 

> semepnce was uge an affideve @et mae Gt 

(>) @a earw mnece owes: (amma mcerve es 

+ abaguas wenn coemamng esroert programma by 
2 Qereert susse 

~* Q But Ge concep of op ofliders hoe 

“ @e adequacy of Ge ugnal. Proms Tome 24 dod ocx 
* change Ga @ way wy" 

™ A |léee | 0s any Chenges ben. 

@ Q Seu a your sense Got PromeTime 26 


o #89 Cheage © Om 
~ Q W Congress nat wound @ adams 
© SytE © esd Gud owasrs wwuld Gxeuts for 


Q Ove Congress atop: he tenguags Ga: os 
amached © Mr Hardy 5 tomer on page ¢ Gere 


cA teen ee — me ore 


Page 

affida. a3 sdOu! aGeguas\ Of SER Ce wm howe mam 
> reves of Secoon 119" 
> A Ragmt aoe. as. | Gon | recolec: me 
« Q So what Rappenes acti & @& 
‘$ \egussore proces: afer Mir Mare, : emer came 
-*2 
= MR BRUNELL Obtecese uw form 
& THE WTTNESS Mr. Otsce. | coc t case 
* whet happened m @e procen | +t wed wow | 
O Gx | fees af Gung seow un | wars | preare 
1) 1@xgm ( Gsscuss « ew anveoss Mv caoesage 
<> sae 
«> MR OLSON Le ae ast Oe cour 
\ feporwr © mart as Massange! Gummer: |< 4 
(S @ocumes:t @a: s iabeted Jutv 6 1985 Amenamen 
oe @@e Neagere of a Subsome WHR 546 
a” (Massager Exhwa No i4 was 
18 marted for denefcaese | 
ae BY MR OLSON 
ae Q. For @e momen. | pum ask df vou Gare 
Qu sleek a @e cover of @ut Mr Hassager. tong 
> esough © ecw Ge dem o8 & wht vou ee 


® Kasernsese: tere offeradt : wooed mows 

™ wesedmem w H.R. 2648 * De you soe Gar” 
a A. Ye. 

an Q. Aad you see Grat's pest car Gov afer 

> @e dem of Ge july GG. 1968 Amcsamen @ Ge 
1) Nemsre of Soreness Gas ev ve Garted os 

ue Messanger qummber 14. @a: correct’ 

an A. Yes. 

um Q Goug all Ge wer & page 108 of 

* Hassunger 10. Go you ses Gat afer: tomer 

‘® @escrpese of @e commen of Gs wcond 

® gepewnes Ga: a seve “Afr deter wm 5 

> qore of Member pretom et sawed 
Qu wes agreed © and HR . 2 emented. eas 


‘’ @efeumen of eneer-ed beustheld and 

+ paretuias © Get poruce of Ge éefusmor 

 @at tems berween tenes (1 and 17 

@eaYa 

™ Q And | wonder df vow would compare Gat 
@ emgeagt up Mrougs Gu wore: sffYued ew 
1) Gut REPwOrt owh Ge language of Ge érfuuuos 
> Of eserves heusshetd as a 1 aoe @ Oe low 
i» Ags fer Ges perpes:. | call you saseese @ 
ve Hassenger Exheba 2. wtach 2 copy of Giz 
(>) Ga asa saee @ fen: 

om A. lve cand tem pare. 

«un Q. Ams eve you eumefied Ga: eter Gan 

\@ @2 masruce of Ge weed Ge brice: Ge phrase 
(1@ ese of 8 copvennsen) cusioer reste, recerv ung 
> vee. Go Gn $ eeuras as 

2) Sereene Ge buh Oh | 068 amendmen 9 te 
<> <apere of © gubennee and Ge Aci as 4 1 wo 

‘> piece sede” 

le A Thee parucwtes Cinuse vou asses mew 


2. 29) Seems © 0s Se seme © FO c208)_ ow OF 
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Prge 1 
1. eBUOM Of Tal Ome Mumer CABAgE 

: Q Segoes « appear © vou Gat Oa 

| he NOMEN iF ORK De UAPusgt Gul we have 
+ @ecus3eS Guat 2 Ox Gs) CAE OD Cray 2 
+ Congress" 

* MR SRUNELL Ospcoce a: © form 

> THE WITNESS | den ( knoe toe one 

) weed 6tic nee Gui as Me Momem ehrn «came 
> ome vem <@ Oe Congres 

® BYR OLSON 

an Q Would « te fr © wy Get Oc 

> appear © be Ge Momen ener ut eam t 

+) eecomememee fOr De firs Gm approves Oe 
© emgage Gai emaes ep 6 Oe sees reise 
for enammpee © over @e-ar nguais of Grate B 
 aepnge * 

‘s MR GRUNELL. Opecese as © form. 
om THE WITNESS. Mr Otsss. a I've and 
® tefore. [ m not an caper @ Gs proceedangs of 
ow Congres: and how Gey conduc! Gey Buse > 
ay all | cam Go uw grve you os epumee based on Gs 
> masnals you ve provided as. and grees what 
I) vOw ve SROWR Me @ Be es vow ve phrased Me 
Qe @uesaon. Gs seems © be Ge firm Gos a 


Now Mev had an ongual bd proposes § | here 
> mp es whe: was cod co Ga They Gen bed 

) afmengmens (| scace @ev def aentupem: fer 
~~ Gs 

*» BY™MR OLSON 

@ Q jem © aes Ge every cw of & Ge 

‘* amenamens afer @es rete © Ge fene/ cleo 

tof tre Gefwupon of easerved houssheld retemng 

* © cable wievises. and Ge lengunge was 
> Changed froe wecommuas: © commems [ @ ant 
) Qemg @ De aiking © vou show Gat bur of you 
‘(> @ere wonterng 
ah Seo ter me see d vou would agres © Ge 
1 folloewg gemamary of eh we ve bens Gece. 
5 @at a ms@cosunsmee cf @: Hous: bedecury 
oe Comme conssdeved 1 firs mene empeedenem 
7 (Aa would Neve retesd on Gut ownrr affidav em 

1 20ow! Gat asequacy of Ge ugnats of @s iscal 
®* Sumons. «¢ Get feu so fer" 

> MR SRUNELL Cdpececs. 

:.. THE WTTNESS You re chamcenemg Ge 

=) meena vou proveded ae = le Gs few ees 

> | we ned @ woe ot a. | Rowe op rensse & Gout 

™. a 

Y 


Q Ang Ma: Mereafer © borroe from Ge 
language of Massager 10 Gat the: prepeun! wes 
removed from the ete and Ge: Ge wecouEEES 
- OnSsbe TES and agpreved as wmpedepeGs G@e: éet aot 


rr =| = @ 6 


vver-@e aot sagnal of Grade B auemssty as 
+ é@efmed & Ge PCC” 
* “MR BRUNELL Otsecuce os © form. 
¢ BY MR OLSON 

Q ts at ten” 
_ & Aga oem ®e quaisficanes Ge | ve 
' omy Rad 2 shor ame @ tect « Ge qe 
vow ve grven @ me. | Reve ap eensee @ Gout 
sowr (Aefhe wnZBesR 
Q And Based on vour tnootatg: of Ga 
proper wa. of Consmuang Fatma etm inser 
do vou Gree show Ge manag of Ge language 
ai tually war emecend m he éefeunee of 
unserved Rousshetd from Congress commfersease 
BRS TwecMen Of Ge mem Neer affideve sOEr 
ROCA gna approach 
* MR GRUNELL Obpecees as @ form 

. THE WITNESS Sone! mans 


=__:2aeRaenene 0° ‘ene seheter | don't Rew hee 


“See reese 


=e 
--- 


 pePGrs eres mt Constr ag mamats On « 
> pula tess ecu coe ama | eas aor 

«gree es eh amy Cane mana 

« Gifferem approaches so i cosar: Gate | Gare 

$ em aw accoum Heveng wece Ge on unguage 
© «Git language of the cactec amwagmen vers Dus 
- (east MEERGMe De, appeal © be asst eee 1c 
® Um aot curt how | would wee Ge ome © CEE: 
* @eomer | Gon | now Gow car woul 60 Gai 
a BY MR OLSON 
«an Q Oo ves Gant Gat seemg whe vou ve 
SOR soon Ge iru ans Ge wcead wowtwe 
>) SAmONSMEM would 4 DE reasoRRoe © COE 


_ ot Gat @e eaguage acteaily afopus. samen 


_—— + —— — 


2_BY MB OLSON 


(S) pwer-@e-eg ages: of Greate B ees = meazs 

© te sem Gung as Gedsc be: ofitav es Boou 
ugha eaeepeacy 

-@ MR BRUNELL OBsecuss ws © ‘orn. 

o® THE WITNESS Whar we ve mg bert 

wm eke ange be of etmrmsrees: Echanger © 

21) procedure @charger my ww, sown echaca 

> coessersesas ans iockmg & Be Cafes veruce 

> of @ - cil. Gt spam. Se currem veruce 

am of Gu peragragh. | can | my @ Gor Ge « 


) @. € appears © Oc on eae w cfs om a 

(> Mabe mor parecuiarey wen C ougress ous 

& Gyag © awe wo: arte & © Och 

 wneorves. tut ¢ Geeen ( seem @ eunrely fait 

) Sag Gam ons could ge Qrough : precess Ga: 

« Congres Qougtt Gey wore semng op aot Ge. 
‘3 @erefer: spare couss su@enn 0 ofidevs & 

® Ge ens of « seyeng. | beveby corey Ge | ae 

‘@ af uneerved bouseboss = ahes Gs meng Of On 
mm ap you ve Gefieed a | guess Ge mon of aa 

om [Gen (see 6 os Gecessardy euleg owt.) 

> fitdeva 

am BY MR. OLSON 

oe Q Aad yeu cow Gat Ge aides 

«® prapecs ees suppored by PransTam: 24. age” 
@ MR BRUNELL Otsecuse os © form. 

an THE WITNESS You ve shown ae Ge ome 
0@ (CET Qa comms som Garuup of Ge bl eet 
\@ Cat pat e@er Gas precedece’ changes wes 
cm eachenges You wry supper | Gre | noe whe: 


a> Q. Weeks « eprae vou Got Prone Tame 24 
Qe: wuuld SUppON 2 svEEm where @ew cumpmen can 


; 
: 
i 


> THE WITNESS [| don « tke Ge 

> Commecuce terecer Geer we | Gen | Gems 
‘se ~@ey fe Ciecs cuowgl amaegws Gui Gey 
1 wsetel 

“0@ BY MEK. OLSON 

on Q Amd you tase Gai me grade B eens: 
1 language @a: we saw from Oe chan Ge Ga 
1 wes a proposal from Ge wievison RETwors 4 
= Gn 

on MR WELL Otpeceen as © form | 
( Dehewe he siready weemfied at ht reed He 
D chan aad he GSA | LAOS wReME! 1 was HE 
2. METWOrKS 4 ReTwort oF wna « mean 
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Page 20° 

Q Bw if tat prosots © 2s Comung from 
> one Of More RETeSrES eowld vou caper! Get 
+). REPSOES © MUBPOT 2 sveEE Gat Sew oeterved 
. wowls Ramee Af Ob Com? w Gece ‘or hem OF 
> heret! wheqner Gey could get af oui of OwR 
= Retwor uaees” 
MR BRUNELL Obprcess as @ fore. 
* THE WITNESS Yo eatag ae 
warms what | Gah Ge Eerworks would suppor” 
BY MR OLSON 
ow» Q ew 
 «& leoutd tamer not make Gut gees 
> Gecause | Gon | tow whet al Gew geuves would 
@ be for pctamg One poumee over easier 
«aS MR OLSON Lame ast ¢ Ge com 
‘‘ ‘poner could maast 06 Ge Gest chee © 
a sequence. Masemger Extobe 1°. s document 
.@ cagecust Sees Homes V ewer Copyngs Ac of 
om 1008 
> (Hasunger Exteba No 15 was 
7) @rees ter seenfceses } 
= SY MR OLSON: 
> Q Ans aw fem queues Sor yes. eubeu 
e sung yeu © ead On wWERrets wagey 

‘ . 


» A. tl eeteve @e tam ame | was Gopeesd. 

| was gree 2 copy of Gs 1968 vernss of Gs 
> Samies Home V ewer AG 

«= Q Ant Ga wes chow two wonks age or 0° 
> A Ret. oben 6d we Go 6. com we 

* weeks age” 

™ Q Before reo works age. tad you ever sess 
© Qe Commense reper before * 

™ A Ne. | hove aot hed ey Epperey © 

\@ (Ot OFT! bey (OMNES EBTE 

0 Q Se vee éuf ant ane Ge commmeee 

(> (pet we ecooum @ formumg your epase 
> Qu - 

A Eteupese ieemecenly ban 

1 post @e commmemes eager er w Ges Gs Act* 
« Q Me. @s cs commune epen. 

(— A lees gree some ures covers 

® eestsage They eae purpecud w be commmemes 
> of wecommmemee eepers. I'@ ast cores etemer 
> Gas wes eves can of Gow or ost. 

 Q | mcosfiees: Ga yes wore grouse Ge 

=> @ @s Gepeemes @ Ge Amariie cam. ¢ Gas 
> whe veer quesnee a. 

» A Yes 


y “Renee 
a 

2 So ease vow termes your coutinesa: 
d0eu! Gu meanmng 0 Gs Orfinsnse of wasewes 
nowsenosd w Secese |!9 you Gal ast mee ts 
Onn EET ew sore » Ge cen 
A Mo lag om. 

Q tba your cps Gu: Ge erm. 


-@erterrreve: 


Q Ant Gm = Ge you Gut Gat Ge 
\nagqpeag: 0! @<e weeew 20 = fans énen os 
eantts von © igen oa way « Canes 6 Gm 


A. Teas 5 correct 
Q Ams « Get because Gece are ewe or 


VUE TEESE SS 


= A Ne «6 Geceuse @e Commmenee dees 
nor Rave 3 Gefwmemen of - as as weed © Ge 
wee ~ s wpa of Grasse B ~ wad. | den 1 


2 = 20.2 pereparese Get How Ge8 Oey word Gm 


yu 


' of Q The paruse. quoee. an over-Ge-ar 
| o@® Fesernt Commeumsceqves Commusce: The 1 Ge 


I 


cm 


Page ue 

| @&SCt - a8 Over-@e-aw sepnam of Graac 8 

: umepeser- as oefmes & oa Feacrn 

» Commemuncacoes C cGmsasen 

« Q Seo Ge prottem o ant Gat See are 

+ woman FCC éefimmoes i s Gat @ our 
 Opuoe @ere art aoar* 

™ A Of @at parocuier poruce of @e Aci 

® Ge we wicctag eu § | def not Dear cane. 
(© van bey LOST Mg abou: Ds! was Be 08) prDoerr 
® | Red © ta of | had a prooees © oS o@e: 
- pereota” 

> Q Im tocusag on Gist parocular peace 
a» ofa 
om A The parece 


i sagnai of Grade 8 warmse) 45 Cetus D> ne 


a@ pana ie wher Your possosu 
@ Gat Ger uno regwss@oe Gai cele: as 
ap over-@s-as uageel of Grade B eens) rghit 
an A. Yes Aad! @ soveg Ger u co 

> écfeunss Go fo Gu see 

a Q. Uf you wer gomg & cheom - f vou 

ae wad. | don | Gmc Gere wu ons but of vou 


_goug w fone 9; @ choose an FCC 
1) @as comes cloves w Gefumang Gai ere ota 


a) 

oe was 

amd found Ga @s C commmaseve tard Grade Bh: -e 
@ been qusted and Gat Gey God am: read Ge FCC 


ae THE REPORTER. “Quemes U you uaa. 
an (éen t Q@emk Gere uw cae but df you & gomg © 
11@ force me w choose an FCC nguiaoon Ga come 
1 Closest © écferg Ga ere whe meguianon 
Ge would vou cocoon” 
Gn THE WITNESS. Could you cephrase Gai 
@®> par ebout | @ temg forced & chsen’ 
a SY MR. OLSON 
am Q. | wam you © wil me. of ali @e FCC 

comes 


1) Chpeasl. ever Gough you Gee | Gumi « 5 clon 
2 enough wtuch cas comnes closes w éefmung Oe 


, 


si 
Hee 
rift 

; it 


u? @eee words one wey The Act seems © amps «1 
@ Gemg uses ano@er wey Se you cannes - Gere 


| «7 © G80 8 Aeeus Gere ealess you Gere wom © 


> My. we re bem useng Engish and Mv wee Geese 
0) Enghsh words and sev re Gee same as ows Engin 
‘=> words 

> MR OLSON | wonder of vou could rend 

Se GREK FY QueqUOR and ie: me ans ages 1 vou 


Sas eager’ 2. —_ 
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THE REPORTER Quesnon Of ail me 
FCC reguiations tat vou cnow which one comes 


/ S10%ES EVEN Though vou Gon ( Cu if § Close 


enough. which one comes closest to definung me 
phrase over-the-air signal of Grade B uuensaty °° 
MR BRUNELL. | renew my obdjecaon. 


' BY MR. OLSON 


Q You may answer 


» A [Gon ( tunk mere is anv FCC 


reguiaoon tha wul heip vou define that. that 


. COMES ClOSES lO Demg Me one w defining. 
‘2. Q All reguianons of the FCC are equally 


distant. equally irreievant. 1s Gat mght” 

M2 BRUNELL Obdjecnon as © form. 

THE WITNESS. | don ¢ know if | would 
characterize them as equally 

BY MR. OLSON 

Q What sBould a coun do w figure out 

what the phrase. Grade B uneensity as defined bv 
the Federal Communicasons Commussion. means’ 
MR. BRUNELL. Odmcoon as © form. 

THE WITNESS: You re asking me what a 
court should do”? You re asking me to go ime 


Page >< 
ves 
> BY MR OLSON 
). Q Is cioser to te ame Cenod when 
¢ Gus language was women Man. for ezampie when 
‘S$: ¥Ou Degan vour review Of he meaning of me term 
‘® unserved housenoid” 
™ A. Yes 
‘ Q And turning vour amencon to page |? 
® Of Hassinger Exnidu |S. do vou Rave mat* 
10 A Page |”. ves 
1, Q. Do vou see Gast of mat page mere 
(12) Degms something called a secoona analvsis 
iy A Yes 


«ey Q What s he purpose of « secoonal 


(13) amalvsis Wi a CofmsTuaee report” 


' «@ A. ldont know 


i” Q. Let me ask vou © wrn vour ageanos 
11m © page 26. wtuch if vou fl me pages vou will 
I see ts a Congmuacon of the secoonal anaivsis 


| (3% poruon of he report. Turmng your agrnoon wo 
Qi) te bogom of page 26. would vou read ine the 


(=) record we first seneence of that paragraph thst 


' (23) Starts at Me boaom of page 26 of Hassunger |S” 


a A. “The term unserved household’ where 


(25)_vou want me tw begin’ Kaci 


A Yes 
: Q ANd do vou see that wah regard © he 
: first porvon of that defiwoon. dist 1s. the 


‘ te msernon of the word “the* before the words 


:: Q And would vou ake a look at Hassinger 


- atime oottom Do vou see he defiason of 
. unserved Rousehold that @ere’ 


Page 212 
Q I'm asking vou. based on vour experuse 
in StagutOry ConstTUCDON. whal Me Hert saBp is 
for a court. if t's faced with a stnasts Mat # 
Deleves. as you Deiseve. cannot be undersipod 
fust Dy reading the words of the stagute. what's 
the next step for the Court’? Should u give up 
or should it do sogsethung else” 
A | presume the way courts werk or af 
least trom my layman s imowleage. Gey ask 
pardes to explain these Guings © them aad make 
represencagons and cy © persuade the judge oar 
way of the omer tat their opuoe is De 
correct ome. Is diat what you meast by what 
would a padge do” He would call w differear 
partes w say. tell me what Gus means. 
Q You remember that there was the July 6. 
1988 sudsamee tial Rad the language about 
over-me-air signal of Grade B masasey w x’ 
Do vou remember that” 
A Yes | 
| 


Exhidut (5 fora momem. Aad ake a look wwards 
te very back there. way at the back on page 44 


part about over-the-air segnais. that other than 


use Of a COMVeNDONa! OUmoOr roofwp recerving 


. amenna ~ chat that language 1s deancal wi what 


approved that language. ngtt’ 
+ Q And now $ Only a mow and 10 days 


/ A Yes 


#as in Me Julv OG. 1988 amendmen w the nagure . 
of a subsoaste ’ | 
4 Yes | 
Q Soon July 6th. the subcomsuase had 
A Yes 

ater in 1988. ngnt - 


Q - that me House Judiciary Commense 


aS a whole 1s Coffung Out with a report sbout what 
thev call he Saselise Home Viewer Copynght Act 


of 1988. ngh” 
A Yes 


. Q So cus 1s what can probably pess for a 
; sOMeMpOraneous GocumMeni. 1s chat fair to say” 


MR BRUNELL Obdvecoon as w form. 
THE WITNESS {t_s 1m that ame period. 


i Q. Yes 

2) A. “Means a household that wath respect to 

) & parocular wievisson network. (A) cannot 

4) receive. @rough use of a convenponal oustoor 
($) ameenma. a signal of Grade B marnsev (as 

@ defined by @e FCC. curready w 46 C.F R. 

™ secnon 73.683(a)) of a prumary network stanon 
® affiliace wth tha: serwork.° 

m Q. Let me have vou seop facem. Dad you 

1 see Gat after Me phrase we vit been discussing . 
(1) Qamely. a signal of Grade B wmecasety as defined 
(12) Ov @e FCC. that the words. quoe:. curreatly m 
un 47 CPR sscacs 73.6832) appear” 

ua A. Yes. | see that. 

(9 Q. And does hat belp you © deseraune 

(@ what reguiagon Congress hough 1 was referring 
(1) © when « used the expression. a sagnal of Grade 
(6 8 wmesnsey as defined by @e FCC’ 

® MR. BRUNELL: Obsecnos as w form. 

am THE WITNESS: My reading of dus 1s 


| a tat Congress Sought ms: what @ey bad im mued 


(=) was wm fact defined at that poun. Thes is what 


| @ omer 


paroes 
ae BY MR. OLSON 


DH _Q_ Sots t feu w sav cast cus 
Page 216 


(1) COGWEste report umdicates that the House 

2 Judsctary Commumee detreved tat the phrase “a 
(» signal of Grade B mmeensiy as defined by whe 

 FCC° referred wo 47 CFR secaon 73.6838)" 
‘* MR. BRUNELL. Objecnon as 00 form 

THE WITNESS Piease read mat quescon 

‘ agam 

‘» THE REPORTER: “Quesoon So is « 

® fasr w sav Gal Mis Comsmuaee report weriicaces 
(1 @at the House Judscsuary Commuape beiseved that 
(th) @e phrase “a signal of Grade 8 maresny as 

(112) defined by the FCC” referred w 47 CFR secuon 
“un 73.683)" 

ue THE WITNESS. As | undersmad @e 

(13) QUesBON. vou re sayung. dad Congress seem to 
“u@ have gus FCC reguiason wm rund. 

un BY MR. OLSON 

um Q That's my quesoon 


‘a A. in crafang dus 


im Q Yes 
2 A Well. suce they powx w ut. | assume 


_ 42 that's what ev had wm mung. 
' «2h Q So do vou tink vou were m a beaer 


(2¢ posiGon simng here m Mav of 1997 or do vou 
3S) thunk the House Judiciary Commune wes in a 
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Page -1~ 


. better posinon in Augusi of | °%8 wo undersand 


what Gey umenced to Go by whe puirase 
over-te-au signal of Grade Bi wvensity as 


| defined bv me FCC 


MR. BRUNELL. Otjecnon as w form. 

THE WITNESS. | underseand cours ail 

the ame decide wast Congress meamt when hey 
were Going sauff. So | suppose | can answer 
ves. Lo looking af Gus. given cat Gus 1s more 
wi my area of expe ruse. | Guak | cpow beuer 
what these tings mean an @e Congress does. 
And | fee: perrecdv qualified to sav i dunk 
tev made a senous error. aot because Mey set 
mit 0 GO 50 bul Dev were given erroneous 


wformscco 

BY MR. OLSON. 

Q. Aad so vou Gunk @s proper 
coasmucaos of the stpasts is at aithough 
Congress says Gist « was masnding © 
wecorporae secaon 73.683(a). that they really 
dsda ( wcorporess agythang ai al!’ 

MR. BRUNELL: Otjecace as 0 form. 

BY MR. OLSON: 


Q. Is chat ng? 
A. I'm saving hat what were 
10 do here 1s define 2 sagnal at a paraculas 


household - bev appeared © bs cymg w do 
tha: m some wav bul Gai Gey ended up refernng 
to a defwunon that does aot define sagnais 21 
parucuias households. They may Bsve bsen muisied 
wo Guniinag « would but « doesn't. 

Q Mr Hassmnger. we discussed before and 

| beleve you wsnfied tat u's possable. af 

least Mt 8 given pom @ Ge. © meagere Ge 
wernsaty of : broadcast smioe $ sagmal af 8 
paruculas place. ng” 

A. | sasd Gat. yes. 

Q Aad tai would meiuds 2 parnculas 
household. ngit’ 

A. Yes. 

Q And mm fact. you desenbed how you 


1 would go about measurumg the ambos wesnsity of 


a ttevisron signal af a paracular household. 
correct’ 

A. Yes 

Q As measured wm Bus. correct’ 

A. Yes 

Q Secuve 73 683/a) bas s able that has 
the capoce Grade B (Bu). does « anc’ 

A it hes Gat mbic. ves. 


Q Aad has some member: assecwuead wih 
Grade 8B dBu. docs « acc? 

A Yes 

Q And so Congress could have mesaded. 
could  ROt. Mat he west Be whesber 5 
household 15 able w get w ie af aeer the 
rooftop of the house a sgual of at least he dBu 
levets @at were chasacesrued as Grade B a 
secoon 73. 68K a). 0 a aot? 

MR BRUNELL. Odjscuce as & form. 

THE WITNESS: Mr. Olsca. you have 

mussed the kev poumt bur you /@ aot alos Because 
| hamk mamy others Reve aussed he key pout. 
Your eves have ramped over a lmis wo amech wxt 
ut @e Comemession 5 retes because a says bere. 
cannot recerve. and | will skip Os other ba 
aboui the ametoma. a signal of Grade 8 

waensity If we crea look at @e Comenason s 
rules. 2 signal of Grade B wmeraeny ws nota 
signal of 47 dBu for me low VHF channeis. it 1s 
an F $050 signal whose median value 47 Bu. 
The sigtuficance of Gast 1s cat F $050 

impives that the Grade B signal is one whose 
propernes vary over an area as well as over 


ome You cannot measure s Grade B signa) at 2 


Page --. 


. gingie pout’ So. Mherefore. vou cannct ec ica 


housenoid and $3. Me. Go of do Aol fece:ve a 
Grade 8 signal {tis a meamsngiess erm 
BY MR OLSON 

Q | move w sauke Gist answer and wonse: 


: if vou would read back @e previous quesoon | 


wonder if vou would please answer 11 


. THE REPORTER ‘“Quesnon And so 


Congress could have umsended could 1 not. chat 
the test be woemer a housenoild 15 adie WH get mn 


/ @e ar near the rooftop of the house a signa of 
| at feast the GBu icveis that were cnzracteruec 


as Grade B w secooa 73.68 }a). us it nor” 

THE WITNESS | dont know whai 

Congress could have umtended of dd inteng = Al! 

| kpow 15 what Mey did was wrong Ano may | asi 
sometung here” And perhaps you would jump w 
You said vou want to simke f1v answer” 


Orsregard. ; 

MR.OLSON And I'li move w strike 

iat answer and ask if vou would read back the 
previous Quespon and ask again if vou would 
answer it. 

MR. BRUNELL. | chink be answered u. 


a Pages! 


(or 
m 
i) 
wa 
11 
th 
12) 
ay 
(ter 
ass 


vadermand thst ruie”” 
LL A NL A sey meer ato 


THE REPORTER. “Quesaos: Aad so 
Congress could Rave mmeended. could i not. casi 
the wst be whether a household is able to get in 
te air near the rooftop of the Bouse a signal of 
at least he dBu levels that were charactenzed 
as Grade B wn secton 73 68K). 1s 1 not*” 
THE WITNESS. i don't know wha: 
Congress maraded cr could have weended 

BY MR. OLSON: 

Q. Is your view that « 1s - let me 

tell you a legal rule and you well oe whether 
@as ts a legal rule at you cas undersmad. 
The legal rude is. of you have a low aerwork 
smece that's alow VHF sagoe mist ie est 

1S. 2 @e vicuuty of your rooftop. 1s ere aa 
ambvent feid weensety from the low VHF saacon 
of ut least 47 dBus. do you understand cha! rule” 
A. Read that rule again © me. please 

THE REPORTER: “Quesoon: if vou have 

a low network smaon tia s 3 low VHF sason 
Gist Me west 1s. wi the vicmmety of vour 

rooftop. is there an ambvem field merasity from 
the low VHF seanos of at least 47 dBus. do vou 


Q And do vou know whether Congress 
wmernaded io enact thal rule” 

A. No. i don't 

Q Can you wll me that Gicy dad not 
wmend t© enact that rule” 

A. It's not clear what Mev wmeended to 
enact 

Q. But can you sell me that you know dizi 
they ded not enact that rule” 

MR. BRUNELL. Objecaon as w form. 


«@ THE WITNESS. The senaser as enaced 
(1) Goes not sey chat. does not lead vou to mai 


am Q. Your basis for wiiug me that Congress 
(21) Gad not enact that rule” 
(> A. My reading of the scaqser and as soon 


3}: 


as refers to a signa! of Grade B imeensin 


a Mr Olson. you should be advised that when we 


a Congress enacted the Grade B contours hace in 
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19*> i used he evpression so0service Contour 
> ahd Of uf it Savs an sOsefvice Contour Is he 
: <cOmMour wi which Me oarBes Stand equal chance 
4. Of FeCeIving Of not rece:vimg af acceptable 
!. picture 
 Consequendy. you can have 3 Grade B 
~. comour tasd out very carefully and balf te 
‘# homes Mav recerve a signal grader than 47 dBu and 
® half he Romes may receive a sigaal less man 47 
410 @Bu and a party could argue Mey are both 
ies fecerwing a Grade B signal. it's an awkward way 
2: t© ONrEse it 
» Q The nousenoids chat are gemng 47 are 
ve gemang a Grade B sugna) and the households that 
1S: are not gemng 47 are not gemag 3 Grade B 
‘e saghal. isn't tat que? 
A. No. 
Q Would vou arm vour saeacce © the - 
somuke Giat. You recall chat the Saseile Home 
Viewer Act was amended m 1994. do you recall 


BY MR. OLSON. 
Q Were vou aware mst the Sassline Home 
4 


. Viewer Act was amended m 1994" 

> A. Yes. 

Q And what was he cirus of hose 
amendmeas” 

> A | dade't compare Ge "88 w @e “M4 

version $0 | don { know what @e stress was 

‘~ smuaally in fact. | haven't read the ‘88 

‘Se ~veruon 

‘» Q Do vou know whether Congress changed 

10 the Gefiunon of uaserved bousshold w 1994" 

in A. Is Mere some part wm here | can refer 

wo’ 

Q No. I pst wonder - 

A | don't beleve hey dod. What I've 

been readung seems w be te one !|'ve worked 
with 

: Q Let me direct vour saenoce - first. 

let me asa vou. Rave vou ever. pnor © the 

‘® Amanulo deposspon. have you ever seen the 1994 
3» House repon on the Ssesiins Home Viewer Act of 
::, 1996. wauch bas teen marked as Exbiba 16° 

. A Um sorry. my @und was tymg © peck 
. Up on al) these Gases. 

THE REPORTER: “Quesucs: Have you 
=) ever. wt whe Amanito 


1 ever seen he 1994 House report on te Sesiine 
: Home Viewer Act of 1994. ehech has Deen marked as 
»» Exneba 167° 
« THE WTTNESS No. | haven't seen cast 
* petore 
« BY MR OLSON 
- Q Sw sour opuuon about the mearang of 
# We term unserved household wes act mflvenced m 
- any wav bv the conesms of Ges House Judscury 
Communes repor wm 1996. s Gat ng? 
4 No was aot. 
: Q Let me direct vour saeases w page 13 
! ote 94 House repon. Aad. m parucular. © 
4 une maddie of that page under he seceoe Gat 
! Says. Quow. restncnon of deirvery of aerwork 
‘© SPAMS (© Quote. unserved households. waquos. 
- Do vow see that secaoa’ 
+ A Ye 
® Q Would vou read mao the record the two 
20 seneences that star wah. first, the household” 
4 First. he Rousehotd must not be able 
22 «tO recerve. Mrough the use of a convengonal 
2: QuitOor roomop anssans. af over-the-air signal 
4 «ot Grade B umensity as defined by Me FCC «This 


z 1 4 sQrectve test accomplished by scasal 


.. Measurement 

: Q That sailineed So me House 

3. Judscuar Comsunec. wn amensing the Sates 
: Home Wrewer Act of 1994. is saving. 1s not. 
$ Mat We stangare of over-me-air Grade B 

® tensity as Gefined & ac FCC 1s an odjecave 
\ t2St. 1s Mat nga” 

© A Thev were utendug © mace Gus an 

1 ODjeCOve test. 

1 Q. isn ¢ ot tasr wm sav mat thev 

tt) WABeTStOOd to be an ObpecOve west* 

:: A Thev are sayung Gus 1s an opjecove 

11}) test so | would presume from dus mist Me 
1 Mought Gat u was an objecnve west Was wai 
is) weal vou asked me” 


' «@ Q. And certuuniv the unent of the House 


ee ee ee ee 


—_—- 


' 133:_Q So does the Senate report marked as 


i”? Judscwry Comeuape was at dus is ad Odyecove 
11® wet. correct’ 

us A. They weended that there be an 

Q® obsecove tex. They sad ma. 

au Q. Aad what dd me 1994 Sense repor - 

za) seke that. Whai did the 1994 Senate repon oo 
>) the Saspiine Home Viewer Act sav adout whether 
20) Grade B umasassty 1s subsecove of obyecave ' 

as A. Please me © the i'm 


(1) Supposed 0 be - 

a Q. You don't know” 

‘> A. ls aa document | Rave wm froat of 

« me? 

i) Q. No. I've aot gives & © you yet. 

You re sot famadur wah me Sense repon m 


1 marked for denaficanoa. ) 

an BY MR. OLSON: 

2 Q. Exhsba 17 = capeoned Sssslins 

us Compulsory License Exesnssoe Act of 1994. li 
(se appears w be a report prepared by @e Senser 
tn Judscury Commense 0 1994 Le: me ask of you 
1@ would - weil. first. have vou ever seca hus 

((‘? document before. pnor w me Amaniio 

11@ depossmon” 

u® A. No. Ido act. 

am Q So nodung wm Gus document affecend 

Qn your analyses of the meaning of @e expression 
> unserved household wm Secuon 119. 1s mat hgh” 
a A. if | haven't seen a. an. a could ect 


: 
z 
f 
i 
| 
i 


Exhebu 17. and ask of you would read the 
manna! sarang uader “Burden of proof 


$268592#3228 


a 
Q 
(1) Gund my past showwg you. 
i 6A. “Seceoa 1 1aN2Wd) resences 


(1) Bousepoid m Secnoe | 19d 10) (\unamended by me 
(1) Dall) estaDieshes reo requremenss. First. Ge 

1m household musi not be able w recerve. through 

(3m te use of comvenconal ovssoor roohop amenna. 
it an Over-the-ar of Grade B wesnssty as 

(2 defined by @e FCC * Foomoe 4 Foomow < 

2) reads. “This objecove west can be accompi:shed 

t¢ ©6v actual Measurement * 
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Eansbut |~ .nascate to vou chat the Senate 
> ikewise uncerswwod the test of over-the-aur 
}- signal of Grace B amenssty as defined by the FCC 
+ aS Demg an objecuve test” 
s MR BRUNELL. Odyecaon as t form 
« THE WITNESS. i doesn | quar say 
~ tat. Jt puss savs Gus Objecove west can be 
 accomplisbed bv scasal @easuremest. That s all 
* ev houga: That's all | know Mey tic. gdt. 
@ BY MR. OLSON 
+ Q. Does iat mdscase © you that Gey 
2, Moughi « was an objecuve west” 
:) A They Gougat « was as objecuve ea. 
10 They Bougst @ey bad defined an objecove ws: 
1% Q Bat vou know beaer man wey dd. 
ie @at nga’ 
in MR. BRUNELL. Obsecace. 
@ THE WITNESS. is Gas ares. | kaow car 
1 Wey made a musmke. 
> BY MR. OLSON. 
20 Q What are rade ears? 
= A. i's a commen erm for a housshoid 
) wadoor amsnns Mat was ongmally based on the 
‘20 sea of a dspote but Because the two poruces of 
‘s+ “Can be bem up st an © resemble Ge 


+t) @ars of a rabou. a's also called Gas. 
2) Q ts 9 also called a set wp agmans? 
» A The most cogmon set wp sauans 
4. provebiv is a set of rabbel cars of mcorporasss 

$) ®em out Mev do Rave sous other types Het are 
not 

~ Q If you had he nge equepment. could 

‘© you @easure the field masnsay of a TV smaca's 
” signal ngit above your TV set? 

@ A. You could set up @s equapment © 

1) @aamere a @ere. | personally would be 

(12) epprebeasive adowt @s sccuracy apd repeambany 
1) Of @e @easuremens. 

1 Q. Bue cs there suck 2 Gang as Ge 

iS? amminent srengh of a TV sagnal mendes 0 house as 
‘eo well as m @e ar oucede a Bouse? 

‘= A Cortammiy Gere 3s. af amy given 

(«STANCE an ambvest - as Bs es fOCR Ger 

1* an ampwet field renga. Whether cas can pew 
D> «ts a éefferce: quesmea. 

>: Q There are field exasnsmy meurs that 

=) vou Can use © meagure wisvines ngaal 

2! seFengths ousde of a houss. nght’ 
te A They don't depend on whether a's 
3. meme or oumsde 


Q You can use he same equapmen w 
measure « ether wasede of cuaade’ 

A. Oh. yes. My reservense tos aotheng © 
Go woth the use of the equepmsat. k's post hes 
insde a ROusehold. there ave so many ésflereR 
surtaces and effects m Mere Gant ase hhety © 
disaurd hz meassremem. | @ ast sare bow 
reheble such 2 meagaremess ws. 

Q But tere us. even Gough « may be 

hard t measure an empbeent level of fieid 
swenge: of a TV smaen's agen! made of a 


A k's leketv s changung embenns field. 

Q But mere is. a: amy grves moment. 3 
certan swrength: of 2 TV smese's agenl at any 
gIven pown wsude of a Bouse’ 

A Yes Narrowmg « down dat preceely. 
ves 


Q Inctuding ng where the set 1p 

amenna would be’ 

A Yes 

Q if Congress. m Secuon 119. wm 

vefinung unserved household. you'll recall that 
+ Aat Dev Gid sav 15 CAMMOT receIve. Hhrough the 
use of a Cconvensonal ousoor recety 


Seesvestsi See serevs 
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Page -*: 
antenna. an over-the-air signai of Cruces 8 
wntensity as defined bv the Federa 
Commurucacons Commission End quo 
What i! ues instead Mad said casno: 
receive mrough whe use of a convengonal rapo1t 
car set Op antenna. af over-the-air signaiing Of 
Gracx 8 wneensity as defined bv the Federai 
Commurucasons Commussion. would Bat Nave meani 
ihe same chung of somedung different from » hat 
Congress ectuallv did pass” 
MR. BRUNELL Obdjecoon as w form 
THE “TTNESS | would Bave beer 
esscnmally @e same. t's a slight unprovement 
w thal we probably Know beter wnat a rade! 
ears antenna means Man we do convenocna 
owadoor rooftop anenas 
BY MR. OLSON 
Q. Would that wdicate & vou if they 
sand. weth a convenoonal rabbit ear set tor 
aneenns. where would the ambvent field soength 
need tw be” 
MR. BRUNELL. Odjecoon as w form 
THE WITNESS If they re calking set 
wp anmezana. then 1 would seem Thev re 
marrested wh the fieid at the set 


“_—s 
Cece 


BY MR. OLSON: 

Q. And obviousiv wees they re talking 

about 8 roofwp aneenna. Gev would be interesesd 
wm the field a1 he rooftop. ngix” 

MR. BRUNELL. Obtjecnon as w form 

BY MR. OLSON 

Q. At or aear the rooftop” 

A. That seems w be an clement ta: hey 


@ afe coacerned wih. 


a] 
ah 
(id) 
ayn 
(oe 
as 
“ea 
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Qn 
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ag, 


MR_BRUNELL Odscaon 


Q. And what of Congress had. mseead of 

talking about emher rabbu ears of 3 
coeveancas) roofwp anetama. had ia) cannot 
recerve. through the use of an ousdoor rooftop 
recerving ausvana clevawsd SO fest above we roof 
lane an over-m@e-as signa! of Grade B wneensity . 
would @ai have had 3 different significance than 
of « mad referred w euher rabbu ears of a 
roofwp agernna. convennoaal roofwp amennz * 
MR. BRUNELL. Odjecaon as w form. 

THE WITNESS As | undersmad your 
quesuon. the sigtuficance would iead vou tw - 
uf you are gomg © measure a field sxenga. if 
at is whet vous mernNOS 1s. Measure the 
field serength. you would. m the @ree cxrampies 


vou ve me. measure them 2 the 
locagons that are indicated by Congress 
BY MR. OLSON 


Q And if Congress were sumpiy suert and 

dedn t mennon anv of those Mree types of 

ansennas. how would you know which one Congress 
had m muad” 

A. Now Congress would have made the Aci 

even worse than it 15. 0 | wouldn ( know 

Q So by mdicanng that « was supposed 

to be 8 Coevennonal ovaboor rooftop receiv ing 
anteana @ey cianfied what would o@erwise have 
Been 2 gianag ambdwguity. 8 your view. 1s Mat 


MR. BRUNELL. Obdjecuon as to form 
THE WITNESS Thev haven | clanfied 
any ambeguity bv dom, hat. 

BY MR. OLSON 

Q You pust wesafied that if thev had 

teft those words our. 1 would have made the 
— Do you recall that” 
A Yes. 

Q. So if taking 1 out would have made 11 
more uciess pudang it iM Musi have made it 
somewhat more ciear 
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;. BY MR OLSON 

: Q Isnt macngn’ 

MR BRUNELL. After he answers cus 

» @uesmon | would ike to abe a break 

THE WTTNESS The use of a reisance on 
the expression convengoaal oumloor rooftop 
antenna. as | @ought | staasd earlier in Gas 
deposiaon. was mat Congress was m some fasiuon 
uving © Ge the est of service OF ROservice 
to Ure wudividual crcumsmeces 01 8 Boustbold. 
So w Gre extent thev say let's look at a 


whatsoever 

MR. OLSON I'll move w snke Gai 

and ask if you could read back the pnor quesnon 
and | wonder if you would answer it. please. 
THE REPORTER: “Quesmon: So of aking 

1 Out would have mady a more uncles’. puming 
«wm Must have made u somewhat more clear, 
ish t dat ngbi”” 

THE WITNESS Pumng we phrase - 
convengoaal oudoor rooftop apisams EEproved 
Slughdy over Ge alsernanve of aot puding m 
anv iocagon whatsoever 


()}) whemer he amoveat field sreagth was sapposed 
4) 0 De at Me set wp. at @e roofwp or 50 feet 

‘> above the rocfwp. “4 

MR. BRUNELL Obdjscuce as 0 form. 

™ THE WITNESS Absent tia. one would 

6 “NOt KNOW where Coagress musnded obyecave 
‘* measurements to be made. if « wm fact were sail 
110) tO IMSsSt ON ODyeCOVe Measurements. 

le (Recess.) 

aun BY MR. OLSON 

ay» Q You Gunz Congress should rewrme: @e 

4 Gefiuaoa of unserved boussheld. ngat” 


i» Q But vou undersmad mat the courts ave 
1% the obigagon tw enforce whe law as H BOW 
‘> e218. nght” 

21, A That's mv undersuadmg, yes. Ge 

<2) Ours amempt w enforce a law Giat's 

2)) enorceapie 

to Q And that he Court docs aot have Ge 
3. tO sav well. we Gumk 


have wnaen the law 2 defferent wey and co we re 
2 mot goung w enforce what Congress wrom. ngh<’ 
’ A The way vou phrased «. miat's correct. 
a | Bebeve 
Q Suppose vou waned w find owt te 
amovent fieid sorengm m dBus of a paracuiar TV 
stanon at a parucuiar home w Mua. Flonda. 
Are vou with me’ 
A Yes 
Q And suppose mai you waned © say & 
vour office and not Rave © go out wah a Guck 
and Go anv actual field measuremens:. okay” 
A | wam © Gewermae Ge field speagh 
presem at somebody s home but i want w do « 
trom mv office 
Q You want w get the best nformsnon 
availabie from vour office wuhoutl going Out © 
measure. okay’ Are you wih me” 
- A Seotariam 
Q Now vow re famular. of course. wath 
the preaicied FCC grade A and Grade B comours. 


ceete- 


* «+e . > 2 oe Oe 
See se Secs 


= mgt 
A Yes 
7s. Q And for some saanons. 


unc hud ung 
=__Prooadt, Mose in Mian. Hose iook like 


Page <23 

1) Concencre cities. tor of like — ngn:* 

> A Sa@oons surrounded by unuvorm. 

‘)) reasonably flat terran Rave a very reguiar shape 
4. grace 4 and Grade B <ontour 

t Q And ut loous luke two concenmic 
Cities. like a donut. ngnt* 

™ A Yes, «does. 

 Q In chose cases. the FCC produced 

‘* contours give vou some iutused informacon about 
10) the field scrength lukelv co be availabie at anv 
i) given pout wm Miamu. isn ( Gat ngat* 


' a> A. You sasd lumned informason | would 


-_—_—_— -.—_- 


(3. night’ 


i) answer m @e affirmanve w very ivruted 
ie) wformason 


: uf Q. Now. you re famuur wmh me 


ie Loagiey -Ruce methodology” 

an A. lhave a passing famiuanty eh 1. 

@ I'm mot an exper m Gist parocular model or 1s 
1® saribuees. 

cam Q. Is a far @ say chat he Longiev-Rice 

Qu model takes @e actual local errauwn we accousi 
(> much more than the predicted FCC contours. that 
@)) are often pure curcies. u dat nght? 

ae A. It's my understanding dat Longiey-Ruce 


STIS OT OF POE 


1) predscove method. yes. 

@) Q. So did you beleve that Longicy-Ruce. 

() although act allowwmg you w achreve ceruunlv 
+4, wa® regard w apy paruculss locsgo0n. provides 
() beger waformanon w you than the predicad FCC 
 comeours about tee likeiv sagnal soengt at anv 
™ parocular locason” 

® A. | @unk of used property. and I ve been 

™ wid but | dea't know for sure tat Longley -Ruce 
1 mav hove dafficuity m some areas. | don't know 


' «in what @ev magit be. Bui wm general. | have been 


1% bed © Delseve @at Loagicy-Ruce offers an 

(1) wEprovement over @e FCC's mode! for he purposes 
1 for wiuck « was 

an Q. Do vou know where - | don't know. s 

ue aMr. Loagiey and Mr. Race” Ase Gey both 
i?) Meseers’ 

um A. | Beheve so. 

um 9. De you know where dicy worked whes hey 
am developed «’ 

an A. [ Geleve « was @e Negonal Bureau of 

(2) Seandarsds. posssbiv | m aot corms. 

am Q. So tev worked for he Uaned Saas 

ae Government. 3 that your undersmadmng” 


(0) Ceftam on dat. 

a Q. Well. shorn of gowg owt wath ficid 

() WABASHy Mews and actually measunng field 

+) serengths at parucular locauoas. are vou aware 
‘$+ Of amv Demer method than Longicy -Ruce for 

® predecung the freid strength of a wievision 

™ seapon $ signal at parocuiar lovagons” 

A. in @e past. | may have heard of one or 

™ two others but Longiey-Ruce seems w be the one 
1m at people speak of most often as he mos 

(i) Common model. computer mode! | guess Nowadays 
(12) @ey use computers for x. 

un Q. Aad you re aot personally aware of any 

14 supenor method of predicang the strengti of a 
us) TV seagon's sigmal at parncular powss” 

vie A. I'm not aware that Longiey-Ruce can 

t% etl you what you re gomg © get at a parocuiar 
18) POW. any more Can the C omemussion does 

1% Q All of diese dungs are predscoons. 

( mght’ We re not talking about actual 

(71) Measurement at parocular poms. nght’ That 
i) 8. Bot the FCC grade A and Grace B comours. 
‘) Often in the shape of a donut. and Longiev-Rice 
ie are predicnons of 8 stag0n s signal Unensity 
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A Thev precict ut Dut un a Carefully 
>) S@ucmured way 
Q Right And | dunk vour tesomony 
carver was qiai recogmuzing dial bow of these 
are just preaicoons. dist Longiey-Ruce is a more 
accuras memod of predicang @as wadsnoes! 
FCC grace A and Grade 8 consours. us mat ngBt’ 
A. | Rave been advised of Gat by omer 
partes who are more faguiuar wih Cal area 
Q And vou re not aware of some G@urd 
method of predicang he feid srength of TV 
$10800 $g8ais si 1s 8 MOF aCCUretE PredscIDr 
i) @an Loagiey-Buce. 1s tat ngat” 
ue A. No. | doe 't know 
as Q You rememper @u he FCC esmbiushed 
@: @e Grade B and grade A values @at you discuss 
4% w your declaragon beck m Ge 1950s, nght” 
its A. Yes. 
1 Q. Aad some Gungs have changed w @e 
> wortd sunce @e 1950s. woulda 't you agres? 
au A. Some @ungs have changed. 
=> Q. Do you recall @e arucie by 
‘> Mr. O'Connor about grade A and Grade B consours 
(26: Gat vou referred i w your deciaragoa’ 
mA YG 


. 
—_ 


>See pe vee 


Page 242—~S* 
ot) Q Do you remember @at Mr. O'Connor sad 
> 2 tus arucie on page 142 Gat. quem. mont 
)) fecervers now have aows figures conssderably 
« Deter an wdecased. and | beleve by wdscansd 
(S) bes refernag w wdicaed by @s TASO plammeng 


factors 
— MR BRUNELL Can we pus pull « for 
® hun? 


un Q. I'm directing your sasance w page 

se 142. The nga heed coheme. & @s very lon 
1S) paragrap®. « the muddle of tas paragraph. do 
1 vou see wher « says. As an exampis of such 
1 posssble CXCepEORs. HOS recervers now have 
it owe figures consaderatly bemer Gen mdecessd’ 
1» A | see Gat seunence. yes. 

%» Q Sod you mke tat paracuias poem by 

self. and recogmazmg tat you thank Gat 

2) Gangs have changed wm other ways. but @at pout 
2). Ov self would sugy set Get f caytheng. se GBu 
2 levels could be lower wedey Ges Gey were ust we 
2S. the 1950s. wan't that 


- MR BRUNELL. Otsscuce as © form. 


‘© fecogmzmng Mat you Genk @at Gangs hove 

~ changed w omer ways. but Gas pea by anslf 
would sugges Ga: d epy@eng. Ge Bu levels 
* could be lower wey Gas Gey were ost me &s 
> 1950s. wnt @at nga?” 

1) THE WITNESS: No. @at's at 


\2) aecessarly nght. 

1» BYMR OLSON: 

i Q I'm eiking about Gus faceor by 

‘ self If vou nave lower noses amplefiers. df s 
le bower level of nowe Rad bees @kes ale secoust 
i" un setmng the planmung factors m he 1950s. 

it would Chat aot resun wi tower Bu aumbers’ 

‘» “MR. BRUNELL. Odjecoon as 0 form. 

2» THE WITNESS If you re asking whe very 

: mecKasuca! quesoon thai if we go Grovgd were 
7] COMMRAS above 1 and subsQaum One number for 
[) another would the sum chagge. Ge answer 13 of 
14 roy You re adding and suboracang 

2 _BY MR OLSON 


Page - 43 
Q And if vou lOTUng WM lee! soe 
>) from me recen Ou fe BOl gowg w need as 


+ mans dBus in Me arr ism t iat nent’ 

« SR BRUNELL Obtvecoon as w torm 

‘«. THE WTTNESS i s more difficun © 

6 answer @si QuesOOn Man i Gugb! appear w be 
™ © vou Decause me Comensssi0n. 6 ajopang Gus. 
(8) Saad hey Mought Mev were being oparmusa< 

1» They were anocipaang fuaure unprovemenss = if 
110) wn fact Mev were presenesd wi® 8 lower nowe 
1) figure at @at ame Gist Gedp ¢ look ie ut hac 
ud apy room for mprovemen:s. | doa | ED0~ how 1 


' «ay would have affecesd @ei sdgment about al Be 
| «to figures. or whal adjusmpents @ey woud have 


1) made 

ue BY MR. OLSON. 

un Q. And do vou @umk @ey asocipaiss other 

16 Changes such as hal He populason mugni grow 
10” aad Gist here rugBt be akOre Nowe O! Other minds 
am as well” 

Qu A. il deat kaow what @ev asucwpaud 

=) other Man they were sumply Gy wg & arrive ai 
) something Mat was useful for adaunscsove 

Qs) purposes and not meraded ww be 4 precision ‘00! 


_Q in me plannung fecrory ar vou 
-4§ 


11) @sseuss on page 7 of vour deciaragos. vou have 
@) wdscessd that the planmeng facet tor @e 

() fecerving amerans gam faceor wiihe @e grade A 
) wes Zero. 1s hat ng? 

> A. Yes. @at's weet @ey used. zero dBu 

« MR.OLSON Let me ask Mat vet anomer 
mH 
rT) 


um BY MR. OLSON: 

in Q. Would you ake a look at Exbsbu 19. 

1m Mr. Massager” Thus = a poruce of s Radio 
(is Shack brockure. Does diet look luke weet uu’ 
i A. it says Reads Shack ot @s bonen. 

us Q. The $69.99 ageremn cat's shows at he 

“@ wp of Hassmger 19. do you see tai one” 

an A. Yes. 

® Q. la vour opumen. doas that look like an 

1" erampée of 8 COuvenBORAl Outdoor! roorwP 


= esteems 1s one sold for household use. This 5 
@)) sold for houseboid use. it would appear tc be wi 
Qe @e farviy Get meow thet Goftasmce. 

am Q. from vou know aboul Be wav 


(1) amapemas work. Coes ds amevama have say gain’ 
i) A. it would appear tw. yes. 

i» Q Can you have an esumace of whai the 

6) gam mught be in me differen ranges of TV 

‘) Channeis” 

 A.No. | would be most relucmm © 

> venmere Of guess at amy aneenna 5 gain sumpiy by 
‘® lecking a a pecture. 

@ Q But cermmly an esac of zero gain 

1 would aot be accurses. 0s Gast fair’ 

au A l@eughe @at « would Reve zero gam 

(1)  @S preferred dwecucn. 

un Q. Sof you had an aneeuma. a 


: (14) COBVERBORA OUsdOOT roof wp receiv ing amenna 


11 eke Gus wm the grade A. then vou would be doing 
fT ) bener than the planaang factors assume. sm t 
an —— 

us MR. BRUNELL. Otjecoon as w form 

“® THE WITNESS The answer would be. 

(2 depends on which way « s pomed 

au BY MR. OLSON 

(=) Q. If W's pomesd the ngit dwrecnon. 

(3) vou would certaaiv be dowg beter than 2270 


‘ ‘de gan’ 


‘3: A What is the ngit direcoon’ 
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Q What Go vou gins 1s Me ngAt 

:. direcuon’ 

» A Well. of | Rave one Geswed sacos © 

4 the NOMA and another one tat | like w the 
‘+ east. Dm not sure what he desured durecoon 
+» « [fl powu a m cerween. | get one answer. 
Cat is. he gam m Ge dweceon of he 

14) S@BORS 1s goung w Oe Gifferent Gian w would 

» De im He direcoon | pou a. 

0 Q Mv quesnon is. if vou pout am Me 

|. OpGmum direcson for a pareculas stagon. 

> vow f@ going to have measurably More Gian rero 
}) gain wh whe grade A. are vou ax” 

ue A If! pow an ansenna of he type 

US) vOu f@ showmg me here at a parocular stapon. 
ie Whe gain of the antenna wm Giai Grecooa is 
uu? greater Qian zero dB is hat what you re cymg 
“um © ermve at” 
um Q Thats nght But me FCC was asoamang 
(> a zero gan for an ansenns witun @e grade A. 
ai ngnt’ 
=m A. Yes. : 
2) Q Sod you Rave a convennoaal cuatcor 
e recerving ansenna luke Gus wm ihe grade A. 
() vou re not © need as a as 


us» @e FCC wudicaced” 

2. A. Me Olson. when | use he word gam. « 

()) refers 10 gain wm a parucular dwececa. Sof 

| Sav an aneenna has 60 43 gam. firs of ail. | 

(d) Rave © eeil you whet frequency I'm using a oo 
‘@ and 1 Means Offly 0 Ge MON Cpa Girecnos 
™ The aneenna can 216 have hres GB of gam. zero 
» 4B of gam. manus 2 4B of gam. 

* Q My quesaon was a property onenssd 

10 amMenna w get the dest signal from a parucuiar 
i) sagen. 

un A Uf l@ wasresed @ pus ces eeece 

u) and I @ onened wwerts «. | should get an 

16: uaproveaent over 2616 GB gam. 

ue Q Mr Neumas. éo you remember Mr. Neuman 
1 and tus Prezpurgh saty’ Do you recall bss 

~ a J 


> PrasDurgn saucy 

‘® A last read Grough a. | dsdn't 

‘* eamune « wm Gem. 

‘ Q Do vow recall Gat w aensere mgeel 

7) wmensity at Mose locasons m Prasburgh. Gari 
=. he had Cohen. Dippell aad Evernm uss ee 
7. procedures dat are set forth m 73.686 of Ge 
e FCC 6 maies” 


Q Thatspienn ‘Sow Jo vou uncerun: 
>. Gaal Mew were measurwmg He freid sereng@s at 
). parocuuar locagons wm or near Prasdurgh wo 
4 @us stud.” If .ou mst wake a look at He neu 
‘s+ semaence 
A. I we read that 
™ Q So vou undersmand a Mev were akg 
1 field sotagmh measuremens af parocuias 
 locasons m he Prasourgh area. nga” 
u® MR BRUNELL Oteecson . 


san THE WITNESS. it savs. At each see. 


3 A 20 Oe Oe 


in dew 
: MR OLSON $ Let me ask he court 
‘. reporter to mark as Hassunger 20 the next 
« eahibt 


~ THE WTTNESS. What part would you lake 
+ me to 100k at” 
» BY MR OLSON. 
» Q | derect vour sasagon wwarts Ge 
donom of the firm page where a anys |.i field 
: measuremenss Do you see Gar’ 
' A Oh. Me Readeng. yes. 
+ Q And cowld vou just read mun @&s recesd 
is) what * save undernesd - let me past say for 
- we record. Gus document ws called Braadcast 
~ Televison Sagnal Soengm. Geade of Service aad 
‘+ Prcmsre Quaisy. by Rusesii Neuman aad Sheen 
i» O Donnell. damd December 10m. 1996. Could you 
2.) jut fead mec the record the poruca of @e 
2. tent, Che firs: senezece afeer the hendarg 1.17 
: A “Conen. Deppeli and Evens: employed 
‘> Sundar pracoces. as defined by me Federal 
+ Corvmunucacons C omemussion. © maasere fieid 


= _serengmns ‘see CFR 4” “3 686 for deraas) * 


11?) @e engwmecrs measured Ge sugnas screngm@s tor 2 
uy UBF aad s VHF saace. 

us Q. But vou undersmand hose w be 

(@ paracular sues. Gat 6. 3 very localized 

(7) place. aot s whole communsty” 

am A. Yes. 

us Q. Aad vou see Gat Mr. Neuman refers © 
(> wW Be seswace vou read. standard pracoces as 
2 éefmed by @e FCC w measure field srengas” 
am A. Yes. 

a Q. (ie eeenatise® 


Swat 


if 
; 
| 


(i) © 2 set of smandard pracaces and be sasd that’s 
112 weet Qev used. 

us Q. Aad @oee meaguremens were aken by 
io Comes. Deppell sad Evert. » @ar ngit” 


» A. lve been wid a's shaghtly rougher 

@ | éoa't know how far u éeparu from what's 

om cypecal 

MR. OLSON | have no further 

3) Queseons 

« EXAMINATION BY COUNSEL FOR DEFENDANT 
® Q. [have a few quespons © clear up he 

 vecord at @e risk of qaseng wy plane. 

1 Mr. Hassunger. would you ake ow Ezhubda 9. 

0) please” 


. om A. Go ahead. 


a» Q. in page |. secucn 73.68Ma). Ge 

(ter wabees that: 7s liseed wm the wBIe what Go 

(AS) @oee valves represent’ 

1 A. They represent the median vaive of a 

Oo” sagmal Get has dee arec cherecernsncs that 1 
1 vanes Oo® wah tocagen ans wh ame 

1@ Q Amd ehat do the numeers mean’ For 

‘> exampte. under Grade BR what Goes the number 
ay mean” 

(=> A. The sumer under. say. channel 2 


2) Gyrough 6° 


te Q Ragm Theresa 47 qumper What 
> D mean’ 
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Page 253 
. A iimeans nai me median field Tat 
:. Gefwwes ne Grace B woservuce comsour 1s 4° 


. Setibets aBOve 8 MucrOvOK pe: weser 4s Measured 


> | 

¢ at. pou 30 feet sdove the ground. 

s» Q There was some discuss wm 

Mr Qison carver Gus mornang abou! 

~ hypothencals @X weveived smueses 5 Bal - 3 
‘& bypotheocal stasemeas w a viewer w me effect 
> Hal if vou wid a viewer hat df @e viewer sad 
1 Gast he of she could get certam bensfas by 

ll) SeaGag @ai Ge verwer had as unaccepmbic 
iD pectare. he quessous were. would you be 
\)) Comcerned about Duasamg Giat wadevidua! 5 


1e Subyecave assessment of Ge quaisty of Gey own 
1): (tevissoe recapuce Aad ce ss vera occaucas. 
‘\e vow wdicassd Msi vou woutd bs concerasd based 


% 08 @e seceeess. Ge bypothencal spaemeas. 


® | aave rwo quesuons. 
1 Ons. wes you mdscaeed thet you woud 


i) oe ta 
Page .! 
$¥ Stem Gial can offer an unprovemeni or. -: 


: Q Whether « s he recener or me 


e 
‘$ 
e 
“ 
4. 
@& 


recervung SYSEM. HS ah UENprOvemeni v. TC 
norse figures 1s not” 

4 But me Commussion 5 - preety factors 

were Dased On Me receiver nowe figure Buying 
more sophusocaiwd ¢ipensive equipmen | doo | 
nw Quite Qualifies as Umprovung the receive! 

Q Do vou cunt that Prume Tune 24 nescs © 
specifically wil peopie Misi WM OfGer to ge! 
network service Tey need WO aNswer no Ww wie 
quesnoas that Prune Tume 24 $ Giscoutors asa or. 
Me pOone adoul adequate Of aCcEpaoie eM KC 
A i don't know whal Gew marteang 

peopie are asking peopte ove! Me e:epoonce 

Q Pid vou know mat Consumer Repons sas: 
vear wroe an aracie abou! saeeiiae wie. ison 

WM whscd Mev sad. Ou Can get De networts by 
savilme if you t8y VOu Gon [ have accepiadic 


Swe. 


@ be comcemed whal was Gt asese of your 


\ 
cw concern’ Or whes would be @s aeuze of your Qu 
= coacera’ |  Q. Do you know whai Ge subscmpoon of 
‘> A. | was merely eapressang or making 3 a» Consumer Repors is. roughly” 
(0) demches sceasfc of cngmecrng pigment Gx | ae A. No 
fam = | >_Q Fastv wudespread” - 
| “Pages 
) would act want © muoducs bens wae at | i A. That's mv belef 
(> @2pergment or Mat wet. | @ 2 ee a> a 
» Q Do vou bave any cnowtedge of waster | > Could easdy carn what He nght answer is © 
« Pree Tune 24 oF 3 Gsseneuenrs waforms 4) Mat Queswon w enabée vou to get Prune Time 24 
3: WwievisIOR Viewers Whee Gey seek w sage up for | ® gee? 
» PreneTume 24. hat @ey will got cormm benefus @ A. don't know what vou mean by Ge ngdi 
> of @ev staee Tal @ey get as uneccepebic | © answer 
» pecore’ ' «@® Q Tiaat ss. you need tw say. | doo't get 
m A. The onty personel knowledge of uu @ accepmble service That's what vou ve goi w 
i @e ons wmemace where | avyself called up for 1@ say w get PremeT ume 24° 
1) saaptions service and | ened | wanend @ got @e an A. You're phrasing « as of I'm supposed 
2) Getworks aad Me guy seys. Cap you recerve Ge 12) © agree @at people should ise oF sumpiy tay 
1) aeeworks locally’ He data t enffeencs ms @ any (1) @angs. | don't teow f Consumer Repors sac 
“o way (4) @at or whether hev sand. er usec comet down 
us) Q Oder @ee Gat. you hove as gersseal (i © whether w fect you get K or S01 ra@er. Gan 


(WG yOu SRy yOu get u OF you Say you Gon | get u 
un Q. Let me ask you © accept @at Consumer 
11® Reports sass words w mr effect of if vou sav 
(1 you Gon | get accepralte turvice over -the at 
QD vou Can get Betwork stRBORs oy wertine 

av A. Commemers sad Ga. 

= Q There was a ducussen pest recently a Q Are vow aware The Wail Saree Journal 

2 about Mr O'Conner + supasanem: Get ce Ge ®) published 2 from page wucie where they alked 
1s piangung factors or m reference w te plnnneng | am about comsumers fibbung ia Order to get sauetne 
>) faceors. Gat mon wrTviCe OF NETwork 


\\ Conssderebty beurr than unfscesss. That wes 

. Exheba 18 Are you swase of whether @at u > Q. Were you (amas with that arucie” 
eed The case De Mon receivers aoe wary oh A. - @ borrow a phrase. No. I'm nor 

ro » have aoe figures coumtorabty bemsr @as | «aware of the arncie 

’ wudsecomd mn me _ & Q De vou know mat if vou call Direci TY 

eA ameitelindes se ® © sgn up for ProneTume 24 vou are asked he 

~ one @ang. | don't kaow weet be queens by ™ follewwg quesson Have vou had 2 subscnpuon 

* Ccomse@eratty | belerve chess Reve been seme ® © Cadle wievisicon in @e last Gye mona a! 

* weprovemenn = @s cows faceer | dee | Lace | ® yeur curren address’ And if vou tay ves vou 

‘ © whet degree Conssternng. for cnampis. (@® afe wid. i'm sorry but we cannot suthonze anv 

\\) Chammets 2 Qreugh 6. @ey re umn 12 8. Ger (i) @f @e chammels of @e Prume Tume 24 uniess vou 

it) 198 (8 Guage ameous of seem Gere for govesssa. 12) Reve mot Bad cable service for Ge at beast three 


1% knowledge sbow whe: Prams Tims 24 powenal 
IS gubecnbers are wid when Gey Gy © sage up for 
1» PreomeT ume 24° 

1» A He deda t cy @ swey me and | hove ao 

™® Lacretedge ms aay omer paruss heve bese 

Th) sweyed 


oo» A. @ shocked. sumply shocked - 


i» MR BGRUNELL | Reve eo ferther (1) moet. 

* Gertones oe Aad ther. are vou sble © racerve an 

‘th EXAMINATION BY COUNSEL FOR PLAINTIFFS us accepeble pecaury, from any of the networks ABC 
BY MR. OLSON i CRS. NBC. FOX or PBS woh a convenoona 


is Q On @e O'Conner aracie. m Ge asst 
' senmpnce after Me one Mat we previously 
'* GisCussad Goesa (ureter © 3 aoees reduceoa 


1 @tevesseoe chagsei o your resufence” If vzs. 
8 record whch of the aetworks are avadadic © 
1* Gt resadent @rough the use of a comvenuonal 


2 of as much as 648” | QO tecwork amaenna if mo. he subscnber may be 
tt) A “Tikes s pareculorty ave m the . Qt) authored for receqt of all four Prume Tune 
Ougving areas where Re use of low-nowe ' <p chamnets 


:) moseree: -gan anitnns-mounead preampifiern - 2) Aft vou awar mat s how he wiephone | 
¢ Wit 6 Aol an UNprOvemem @ the rece;wer They 4 SMgR-wp process works for PrimeTime 24° 
~ aft now a ror > A No 
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Page 239 
MR BRUNELL Is mere a turer 
> SEMEN Mm Mere on me sonpr” 
BY MR OLSON 
- Q le then goes on w say. now only hose 
‘ imgiwidual network staB0Ns Mai are not 
avauabie w 2 resident vis af accepenble 
- Over-he-air signal may be authorized for sign?! 
via saspiine = is that what vou re referring 
» MR BRUNELL Anvdung further’ 
MR OLSON Now. of @e powsnal or 
> currem Derect TV subscriber has never had 3 
) COMVERNDONA! ansenna. solic responses with 
| egard wo aewghbdor + convenoonal apseana if 
S$) possible. And | m readug and | have only a 
PRIA0000007 


Page 20- 


. A. [have fo cnowsegge ol wna mes re 


> doug 

+» Q When peopre are working on a comsussion 
« and Oving w sell costv samiie sveems © 

$. people who mught like to get PrmeTume 24 tc :c: 
© example. Ome shift. would « sutprse vou if he 
~ gabespeople sasd. Dy We way. bere ws what vou 
®) need © sav Cn the phone w get Prone Tome 24° 
© A Agam.idon t know what Gey 

wiimg their people w sav of how. and | don ' 
wam © speculaie a5 t& how Ge sales force Of 3 
company operasts ween | don | how 

Q. Bul vou re certamly not ruling out 


i 
marked up copy of a fro | «o® mghe? 

"= MR BRUNELL Off @e record. , un A. The only general answer is when 1 
(Discussion off @e record.) | (8 CaEes © human Gemavior | doe | waa &! fule Ou! 
BY MR. OLSON | «1 smvduag. | can't cesegoncally rule out 
Q But mv quesoon for vou is. suppose vou | @O) amv@ung but | Rave no personal nowtedge of how 

» call up Derect TV w sign up for PrameTume 24 and 21) Gs ws @king pluce 

1: vou re asked. have you subscnbded w cable m ie ond) 

D: 0352 90 days and suppose that the answer happeas fea) 

» © be cuthfully no. so you say 0. Aad hen as 

)_thev say aft vou able & receive an a 


1) pscaure trom the networks. and suppose vou say 
yes and Gey say. I'm sorry. | can t sage up 
people who get an accepesbie pecaure from the 
networks 
Are you wah me” Do you Gumk Gata 
Customer mugit figure owl. wetbout Raving w de 
" explicity sold. that of vou called Deck agam 
and sad no. | don | get an acceptable pecusre 
Over-the a. That Mal gughi allow you © get 


signed up 
1 MR BRUNELL. Object the form of @e 
’ quespon Also object as bemmg beyoed the scope 
>» of ar radarect. 
THE WITNESS Mr. Olsoe. = asking Ge 
quesdo0a. you also worked w a certas wes of 


voue 
MR OLSON If the coun reporesr would 
read back the queso whout amy wae of vows 
atall 

THE REPORTER “Quesnos: Suppose you 
cail up Durect TV w nage up for PruneTime 36 0nd 
| vou fe asked. have vou subecnbded w cable m Gc 
 ase90 Gays and suppose ai @e aaswer happees 
| © Oe Guthfully a0. so you say ao. Aad Gee 
ev way. are you 


-_ = 


- = 


i) MR. OLSON. No further quesnons 
(Whereupon. a: 4:35 p.m.. @e aking of 
(}) @e wacam Geposmon ceased | 

Ca 

rr) 


 -~prcau7e from dhe networks. cad gappess you ary 

> wes and Gey say. I'm sorry. I can't age up 

) peopte who get an eccepenble pecazre from he 
- Retworks 


“are vou wah me’ Do you @ank Gara 
~ustomer mughi figure cut. wwhout Revmg w be 
eapucily told. Guat of vou called back agam 
and sa: no | don : get an accepenbée pecasre 
over-the-air. Ghat thet aught allow you w get 


signed up 
THE WITNESS if vou ve ack as © 
-omunen on humen Dekevisr. | a guse alos. 
> anv@uag vou wert 2 hypodhesme. | would heve w 
- sav ves. They could do any - [ll awe you'll 
find someone cut there thet wil Go amythang 
BY MR OLSON 
Q You ve lived om cass carte for several 


' decades nght” Wonld « surpres you @a 
somedod. rught figure that owt’ 

' A 0. « woulda | surprise ae. 
Q Wouid « surprise you of sakzspeopte 
Maces she Radw Shack or Cwrcun Cary who are 
tr ing (© get peopte 00 Duy sasrtise equapmen:. 
ur tO advise Gish purchasers how w play the game 

> in order to ger neTume 24° 
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Rec. ITU-R BT S00-7 


SECTION 11E. QUALITY ASSESSMENTS 


RECOMMENDATION [TU-R BT.500-7 


METHODOLOGY FOR THE SUBJECTIVE ASSESSMENT 
OF THE QUALITY OF TELEVISION PICTURES 


(Quesuen ITU-R 211/11) 
(1974-1978-1 962-1 936-1 990- | 992-1994-1995) 
coandenag 
a) thet a large amount of informauon hes besn coilecied about che methods used in vanous lzboretones for me 
aaznssment of picture quality. 


») that aaamination oe! these metheds shows that there exists e considerable measure Of agreement berwesn the 
differen leboraeries abow & number of eapects of the tests. 


¢) that Ue adoption of standardized methods is of importance if the exchmge of informauon beiween venous 
Laberasones: 


d) thet cowmec or opcrauons! asseasments of pecture quality and/or impaurmens unng «© five-grade quabty and 
umperment scalc made dunng rovane or special operations by certaun supervisory engineers. can also make some usc of 
certein aspects of the methods recommendad for laboratory arseasmenis: 


e) that the ingoducoen of new kinds of wieviesen signal processing such as digital coding and bit-rase reducnon. 


aew kinds of ieleviewn signais wang ime-multiplesed cemponents and. possibly, new serveces such as onhanced 
teieviaen and HDTV may require changes ia the matheds of making sutyeciive assessmena.: 


9) the: the wareducten of such precessag. sagnets end services. wi! increase the likeliheed thet te performancy 
of each sesnen of the ngna) chan will de condinoned by processes Carned ext in previous parts of the chase. 


recemsrasdls 


i that the general methods of test. the gredeng scales and the viewing condsdon? ior ths assessment of pcture 
quality, Gescmbed im the following Annezes should be used for laberaery capenments sad whenever possible for 
operanons) assessrnents . 


2 thet. in the near fumere end notwithstanding the existence ef alternauve methods and the development of new 
methods. those described in § 4 and 5 of Annex | wo Uus Recommendauon should be used when possible: 


3 that, in view of the imperunce of extablisheng the basis of subjectve assessments. the fulles( descripuons 
possibie of test confi gurawons. test metensis, observers. and methods should be provided in all teat reports: 


4 thai. in order te fecibtate the exch“ age of méormeue between different jebormmmes. the collecied data sheild 
be procs seed in accordance with the statisti"*! techtques Getalee :» Annex 2 to tus Recommendation, 


NOTE | - lnformenen on subjective assessment ethos for exablishing the porfernane: of wievision systeme v given 
un Apu e 


NGTE 2- Desenaption of statistical wechaiques for the procesting of the dete collected during the subjecuve tests is 
given tn Annex 2 
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1 Istroduction 

Subyecuve assessment methods are used to establish the performance of tclevision systems using measurements (hat 
more directly andexpate the reactions of those who might view the systems tested. In this regard. i( 15 underswod thai 1 
may noc bs possible to fully characterize system performance by objective means; consequently, it 15 necessary (0 


ln general. there are (wo classes of subjective assnssmencs. First. there are asessments thal establish the performance of 
establish the ability of systems to retain quality uades non-opumum conditions that reiate to (ramsmussiog of crussion. 
These typically arc called impairment assessments. 

To conduct appropriste subjecuve sasessments, it is first necessary to select from the different opucas available those 
thai best sust the objectives and cucumsiances of the assessment problam a hand. To heip in this task. after the genere! 
features reported in § 2. seme information is given in § 3 on the assasemeat problems addressed by cach methed. Then. 
the two mas recommended methods are detasied in § 4 and S. Finally, general informauion on alternative methods uader 
uMedy ws reported in § 6. 


The purpose of this Annex is limited to the detailed descrip-ion of the assessment methods. The choice of the most 
spprepnase method is nevertheless dependent en the sarviec objectives the systaen wader test aims af. The compicic 
eveluadon procedures ef specific applications are therefere reported in other ITU-R B.ecommendations. 


2 Common features 


2.1 Generai viewtng conditions 
The assesea:t' viewir.g concynoas should be erraaged as fellows: 
2) Rate ef jummaros of inoct ve screen to peak humemence: £0.02 


b) Rasie of the kesinance of the sri ven. when displaying 
ealy black level in a compiatety dark roam. w that 


cexresponding t peak white: 20.01 
| ¢) Diepley trightness ead coatact. eet up via PLUGE (see 
Recornsnaadations [TU-R BT.814 
end ITU-2 BT.815) 


4) Mesimem ebservation angie relative te the aarma!. 
(This sumber epplies to CRT displays, wheress 
Ge eppreprias: numbers fer othe: displays ase under steady .): ” 


e) Ratio ef luminance of background behind picture moniter to peak 


hemsence of picture. 26.15 
f) Ctrematicity of background: De 
g) Other reese iliuminatica: low 


ee SSS 0) Co euttne aeuaten eng aid Ge pu antaaase of Gp cumen ee Gageninn ce 
epphcanen which to be quanafied Therefore the appropriate values reported in the iecommendatens 
addrussing the agptication under test. = 


NCTE | - The seslicasion devendent design wewine distance is recommended hut in ewre cuere carh ox hrm 
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Is has been noted that. when left to their own devices, viewers may ciect for view sng distances greater than ihosc used in 
subjecuve assessments. The relationsmp between preferred viewing distances and thosc used in aftessmenu needs 
further study. 


22 8 Seurce signals 


The source ngnal provides che reference picture directly. and the input for the sysiem under test I: should be of opumum 
quainy for the television standard used. The absence of defects wm (he reference past of the presentauon parr is crucial to 
obtaitung stable results. 


Digitally stered pictures and scquenees are the most reproducible source signals, and these are Wherefore tha preferred 
type. They can be exchanged between laboratone:. to make system compansons morc meaningful. Video or computer 


tapes are poeebls formas. 


In the short term. 35 mm shde-scanners provide a preferred source fer snli prctures. The resolution available 1s adequaie 
for evaluauen of convenuonal television. The coloometry end other cheractenisucs of flim may give a differen: 
subjecnve eppearance to studio camera pictures. Jf this effecus the results. durect studio sources should be used. although 
this is often much less convenient. As a genera! rule, slide-scanners should be adjusted picture by picture for bes 
pessibie tubjecuve piciure quality, simce this would be the s1Q:au0n In practice. 


Assessmans of downsuream processing Capacity are often made with colowr-meatte In studio operanons. colour-matie it 
very sensitive to studio lighting Assessment should therefore preferably wie 2 speciai colour-mame shde pair, winch 
wil consistently give high-quauty results. Movement can be introduced inte the foreground slide if neesed 


It will be frequantly required to take account of the manner in wtuch the performance of the system under test may bc 
influenced by the effec: of any processing thet may hevc been carned out at an earlier stage in the hustery of the agnal. |: 
is therefere éesireble that whenever testung s cared oul on secvons of the cham thei may introduce processing 
distortions. sibs non-visible, the resulting signal should be transparently recorded, and then made svailable for 
subsequent ies downstream. when if 13 Gesired te check how impairments due to cascaded processing may accumulate 
along the cham. Such recordings should be kep in che library of test maseria], for future use a5 necessary, and include 
wuth them s devmied sistemen of the history of the recorded signal 


23 Selectien of test mater ais 
A number of approaches have been taken in esiablistung the kinds of iest macenal required in wlevision assessments [n 


pracuce. however. paruculas kunds ef vest matenels should be used to address parucular sasessment probiems A survey 
of typical assessment problems and of ics metenals used to address (hese problems is given in Table | 


TABLES | 
Setectioe of tast suetertsi* 
Aamaseman premier bietervel used 
Ovcred) perfurmencs wih sverige matertal General, “cnocs! but net unduly 20” 


Cepocty. critical epplicevens ( coambwen. . tel for 
er «¢. pou- | Range. iaciudag very crince! meer! for he eppicauien 


Purtermance of “adagivve  syeierns Material very crivcal for “edapuve™ scheme used 
ldenuly eonkmesees end posbdic improvements Cruscal atevbute-epecific mesernsi 

lamuty tecrars on wReRR tysmmms are Leen te very Wide rengs of very nich mecenal 

Canverison span doffarwe sitaderd: Cemcal for éfierencas (¢.¢ field rese) 


° K 6 underseed Chet oli 1est metenais could conceivebiy be pan of slewmen programme conten: Fer further 
Gundence on the sciecuce of test materisis. tee Appendices | and 2 0 Annes |. 
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Some parameters may give nse to « sumular order of impairments for mos pictures er sequences. In such cases, results 
obtained with a very smail number of psctures or scquences (¢.g. two) may sii! provide « mearungful evaluanen. 


However. new sysiems frequently have an impact which depends heavily on the scans or sequence coment In such 
cases, there will be. for ihe totality of programme hours. s statistical diseibeuon of impairment probability and picture oF 
sequence comrnt. Without knowing the form of this distibuocn. which is asusily the cass. the sevwecven of rast matena! 
and the inarpracauen ef results must be done very carefully. 


In general, it is sesenual to include critical maserial, because ix is possible to take this into secount when imerprecing 
results, but i< is net possible t extrapolate from non-cauca! material In cases where scene Of sequence content affecis 
results, the masse! should be chosen to be “criccal but net unduly so” fer the synem under test. The phrase “net andaly 
so” implies that the prctures could sil conceivably form part of nermal programme hours. At least four items should. 1% 
such cases, be used: for example. half of which are definitely critical. and half of which are moderately cnocal 


A number of organizations have developed test still pictures and sequences. i is Foped to organize these in the 
framework of the ITU-R in the future. Specific picture material is proposed im the Recommendations sddresamg the 
evatuauen of the applicadons. 


Further idess en the seiecaon of text materials are given in Appendice. | and 2 


24 Range of canditions and anchoring 


Because most of the assessment methods are sensitive to veriadons in che range and diswribution of conditions seen. 
judgemen sessions sheuid inchude the full ranges of the factors vaned. However, this may be appres:maiad wuh 8 more 
reswicted range, by presenting also some conditions tha would fell ot the extremes of the scales. Thess mey be 
reprecennd os casmpies and idenufied 1 most extremes (direct anchoring) or distnbuted throughout the seswon and no 
denn fred a3 mest exzreme (indsreci anchoring). 


25 Observer: 


Ai ‘east |5 observers should be used. They should be non-expar, in che sense thei they are not Girectly concerned with 
tatevision premare Quality as part of they normal work. and are not experianced assessors (Note |). Prior to a session. die 
chsarvert should be ecreaned for (correctedto-) normal visue! acuity on the Sasiien or Landek chan. and far nermai 
cotow vinoo umag specially selected charts (Ishihera. for instance). The eurnber of asscssers nesded Gapends upon Ce 
senmavity and ratiatilicy of the test procedure adopted and epon ths enccetpanad ste of the offuct sought 


NOTE i - Pretiaunary findings suggest thet nee-~capert cbeervers may ;ield more critical resutes evth er penure to Ingher 


26 Lastrections for the usseusment 


Assessor: should be carefully increducad wp the metied of assessment. the types of inpasrmmam or quality feciors Mibmby 
te occur, the grading scale, the sequence end tiering. Traimng sequences demensinding the range end the type of che 
wnparmens © be eeseseed should be asec with iUvstrateg pectures other than these ceed in the tnsi but of compersbie 
senuuvity In the case of quaity nsocsamenti. quabty may be defimad as to consuat of cperific parcepcual stiributes. 


27 The (est seaman 


A scamon should last up to half an how. Ai the baguening of the firs sesmon. abou five “Gumrpy presentacens” should 
be mereduced to scebiliac the observers opinion The data issued from these presentsuens mast mot be ken uKD 
accoum in (he remans of the tact if several sasmons ere necessary. about (hree Gumuny presentations are necessary & 
the beguneeng of the fellowrng sescien ” 


A rendom erdey shewid be used for the presemations (for example, derived from Gracco-Latin squares), but the erst 
comdicon order should be arranged so that any effects on the grading of Gredness or adapmsion are balanced owt from 
seasien to sesuen Same of tha presentacens can by repenend from season to aestion (o check caherencs 
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28 Presentstion of the results 
Becouse they vary with range, i is mapprepmee to mierprec judgements from mest of the asecasment methods in 
absolute cervns (¢.g Une quality of an imaage of image sequence). 


For each tesi parameter. the mean and $% confidence imervel of the stansucal disinbuuon of the assessment grades musi 
be given. If the essessmeru was of the change in impaurment with « changyng parameter veiue. curve-fitung technerves 
should be veed. Logssuc curve-figing and logenthmec asis wrli silow « straight lime representauon. whech is the 
preferred ferm of presentatien. More informauen on dete precesting 13 given in Annes 2 to Cus Recommendaten. 


The results must be gwen together with the following informanon: 
- Getals of the wes configurcauen. 

- Getesis of the ws: matenals. 

- type ef pecusre sowrur and display mornuctori. 

- uaniber and type of asacszer. 

- ference rytases used 

- the grand mesn scare for the «1 perment. 


- etiginel and edjasted mane scores and $% confidence musrvel if one or more observers hev: teen climinecd 
aseorting wo the preeetam geen below 


3 Selection of test methods 


A wide vanety of bamc tesi methods hove been used in wiewimon assessments. ln pracuce. however paroculas methods 
cnauid be vssd to address perticuias assessment probiers A survey of typical assesement prowierns and of methods wend 
w address chase prebiems is given m Table 2. 


4 The double-stimulius impairment scale method (the “EBU method") 


4.1 $$Geperal description 


A typical easeasment emgix call for an evaiverion of eithe; anew system. or the effect of a wansmission peth imparman 
The initia! cteps for the east organize: would include the selecnon of sufficien rest masenal io silow « meamngful 
evelusien to be made. and the establishment of which ten condiuons should be used. Lf the cfiect of parameser venavon 
“6 of interest. it 1s necessary to choose « set of parameter values which cover the imparrment grade range in 8 smail 
number of roughly equal steps [fa new system. for whch the paramete! velver cannot be so vaned 1s bemyg evaluated. 


ee a ey ene imparmens need tc be added. ¢. anether methed such 2s chal in § 5 


5ES 
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TABLE 2 
SelecGon of test methods 


Assessmen problers Method uscd Descnpuon 


Measure tre quaiity of systems releuve to a | Double sumulus conjinuous quality method Rec. ITU-R BT SOO § S$ 
reference 


Measure the robustness of systems (ic. feilure | Double sumulus enpsirment method Rec. [TU-R BT.S00 § 4 
charactensucs) 
Quanufy wre quality of sysems (when no | Ratio-scaling method’! er categorical scaling. | Report [TU-R BT 1082 
reference 13 available) wader eudy 


Compare the quality of alccrnanve systems (when | Method of direct companson. rafio-scaling | Repor [TU-R BT.1082 
ne reference 1s avesiabie) eS aoa 
Ideaufy factors on which systems are perceived | Method under study Repon ITU-R BT. 1082 


to differ aad measure thet? perceptus! influence 
Betablish the poim a which an impewment | Threshold esumstion by forced-choice method {| Repon ITU-R BT.10€2 
becomes visible or method of edyuscmeat, under study 


Deterune whether systems are perceived to | Foreed-cheice method. under study Repon ITU-R BT.1082 
differ 


(1) Some studses sugges that this method 1s more ruabic when a full range of quality is avaiable. 


The double-sumutus (EBU) method is cyclic in that the assessor is first presented with an unimpaired reference, then 
with the same picture impaired. Following dhis, he is asked to vote on the second, keeping in mund the first. In sessions, 
which last up to half an hour, the assessor 1s presented with « sencs of pictures or sequences in random order and with 
random impairments covering all required combinations. The usimpaured picture 1s included in che picfures or sequences 
to be assessed. As the end of the senes of sessions. the mean score for each tesi condition and test picture is calculesed. 


The methed uses the impairment scale, for which it is usually found chat the stability of the results is greater for small 
wmpairments than for large impairments. Alchough the method somedmes hes been used with limuted cunges of 
impairments. it is more properiy used with a full range of impeirments. 


42 General arrangement 


mn esane conten, Canete cignats, Cs Gaeta. Ge ChewreeD Gd Ge gounanetien ef cana axe Gefinnd or extentas 
in accordance with § 2 


Tha generalized arrangement for the wat system should be as shown in Pig. 2. 

The assessors view an assessment display which is supplied with « signal vie a imed switch. The signal path to the 
tamed swrtch can be either directly from the source signel or indirectly via the system under test. Assessors are presented 
with a series of test pictures or sequences. They are arranged in pairs such that Che first in the pair comes direct from the 
source, end the second is che same picture via the sysusm under test. 

43 Presentation of the test material 


coe ene oom Gp © & a ee aap 6 eae 1) ead D) 
oudined below 


Vanan I: Th eee to meta tt a eres sre one how 
2 3a). 

Variant IT: The rcference picaire of sequence sad the test preture or sequence are presented twice as is shown in 
Fig. 3b). 


Varient 11. which is more time consummng than variant |. may be applied if the discrimination of very small impairments 
is requared er moving sequences are under tes!. 
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FIGURE 2 


Cenerni orvrengernsat (or tant system for 
doubie-ctiameins eupesriremnt ecaic puethed 


(c.g. side scanner) 


64 Grading scales 

The five-grade impairment scale should be used: 

5 umpereepuble »* 
perceptible, but not anno ng 

3s slightly anneying 

2 enmeying 

1 very annoying 


Assessors should use a form winch gives the scale very clearly. sid has Gumbered boxes of sore ather means te record 
the gredings. 


4§ The intreductien to the asseesments 


At the beginning of each sesmen, an explanation is given to the observers about the type of assessment the grading 
scale, the sequence end timing (reference picture. grey, test picture. voting period). The range and type of the 
unparments te be assessed should be ilhemrated or. pictures other then those used in the tesis, but of comparable 
scasttivicy. I: must aot be implied tha: the wernt quality seen necessarily corresponds te the lowest subjecove grade. 
Obesrvers shovld be asked w base thes judgement on the overall impression given by the picture. and to express chese 
jadgemants in terms of the wordings used to define the =sLjective scale. 


Soc aittipante te ot ene ts tech ot ante ot 08D. Voting should be 
pertutted only during T4. 


44 The test session 


The pectures and impairment should be presented in a pseudo-randeam sequence and. preferably in « different sequence 
eee a ee ata cine San eee © Speen Rppaee ene W> Eaapenn a0 SD GENES CED 
with the same or differen levels of impairment. 


The range of impairments shouid he chosen so that all grades are used by the majority of observers: a grand mean score 
(averaged overall judgements made in the eapenment) close to tires should be aimed at. 
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A sesmon st.ouid not last more than roughly half an hour. including the explanations and preliminanes: che \esi scquence 
could begin with e few pictures indicative of the range of imparments: judgements of these pictures would not be taken 


wate account 1A the final results. 


Further ideas on the » slection of leveis of impairments are given in Appendix 2. 


JAUUUL 


FIGURE 3 


Pressswdten sirwcture af tant matertal 


Ti 72 T% #814 


ves _| 
Ene me 


e) Variant I 


nmrnonntin tt we 


| Vew = 
tb) Varina: 0 
Phurses of prrsonsanea: 
Tie 108 Reference pecuse 
T2= 3s Mid guy produced by 0 video level of sound 200 eV 
T3= 10: Tes cendiion 
TémS-tis Mid gey 


Raperiene: sugges thet camading We porieds T] and T3 beyond 10 1 
dues net engrove the wsenssers' shilicy to grode the picttres or vequences. 


' 
; 
be. 

~ - 


$s The double-stimuius continuous quality-scale methed 


S$.1 General description 


A Cypicel assessment might call for evaluation ef s new system or of the effects of transmission paths on quality. The 
doabie-sumulus methed is thougit to bs especially useful when if is not posssble to provide test simmulus test condidons 


that eahibic the full range ef quality. 


The method ts cyclic in thet the assessor is asked to view a pais of pictures, sack frem the same source. but one via the 
pronass under chaminaton. and the other one directly from the source. He is asked te esesss che quality of both. 
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in sessions which last up to half an hour, the assessor 1s presented with s senes of picture pairs (inicrnally random) in 
random arder. and wuh random impairments covenng all required combinations. Ac the end of the sessions. the mean 
scores for each test condiuen and test picture are calculated. 


The viewing condmons, source signals. (cst material. the odservers and the :ntroduccon to the assessment arc defines o: 
selected in accordance with § 2. The tcst session 1s as described in § 4.6. 


The generauized arrangement for the test system should be as shown in Fig. 4 below 


FIGURE 4 


General arrangeurat for tet systern (er double-simnulus 
canunveus quality-scale mrthed 


(e.g sis scanaar) 


Thare ase twe vertants 02 this methed. (J) and (iD. outhned balew. 

rc) The ecsemer, whe is nermally alone, is alowed w ewnch barween two condiuens A end B vat he = sensfied wat he has 
eabhohed bis epenass of cach. The A ond B lines are supphad wih the reference dgurt pecurre. of he pecture na the symem 
ander tant, But whisk ws fad w which bac » randerety varied bereemn ons test conditisa and the nex. ncud by ne exparmens!. 
bax ast anequaced. 

(2) The assenens ft shown concacunvely the picusres from ths A end B lines, w cstablish Gee opmsen of each. The A end B ine 
are fod for cock presumtative as m vensat (1 shove. The smbdlity of rests of ths venant with 2 limnusd range of qualty 
6 conedared to be atid under mvesngaucn 


$3 Presentation ef the test material 


A ast session comprises a Aumber of presentations. For variant (1) which has a single observer. for cach presencacion the 
assessor 13 free to swiech becween the A and B signals unui the assessor has the mencal measure of the quality associated 
with cach signal. The assessor may typically choose to do this two or three times for penods of up to 10 « For 
varias (IT) which uses a number of observers simultaneously, pnor to recording results, the pair of condiuons is shown 
one or more umes for an equal length of ume to allow the assessor to gain the mental maasure of the qualities associated 
with chem, then the pait is shown again one of more Gimes while the results are recorded. The number of repetitions 
depends on the length of the tert sequences. For still pictures. a 3-4 ¢ sequence and five repetitions (voung dunng the jas: 
twe) may be appropriate. For moving pictures with time-varying artefacts. a 10 s sequence with two repeutions (roung 
uring the second) may be appropriate. The structure of presentations 12 shown in Fig. 5. 


O56 
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Where practical considerations limit the duration of sequences available to css than 10 5. composicons may be made 
using these shorter sequences as scgments. to extend the cisplay ume tc 10 s. In order to munimuze cisconamuity a the 
joints, succassive sequence segments may be reversed in ume (somenmes called “pslindrommc”™ dispisy). Core must be 
taken to ensure that test conditions displayed as reverse Gime segments represent causal p-ocesses. thal us. they must be 
Cdtained by passing the reversed-fime source signal through the sysicm under test. 


FIGURE S$ 
Prweatques structure of tat masa! 


T! T2 3 T2 Ti T2 TS 6 


UL 


Phases of presentation: 

Tie 10s Tex esquence A 

T2= 33 Mid grey produced by 0 vides level 
of arouad 200 mV 

T3= i0s Test sequence B 

TéeS-i1s Mid gey 


$4  Geading scale 


The maethed requises the assessment of twe versions ef each test picture. One of each pair of test pictures is unimnpesred 
whule the other presentahen might er might not contain an impairment. The unimpasred picuse 1s included to serve as & 
reference, but the sbeervers are nat told winch is the reference picture. In the series of tests, the postion of the reference 
pacture 1s changed in pseudo-randem fashion. 


The observe: s ese simply asked co assess the overall picture quality of each presentation by inserting « mark on 8 vertical 
scale. Ths vertical scales ore prineed in pairs to accomencdats the double presentation af each vest picture. The seales 
previde © continusus rating system w aveid quantizing errors, bu whey are divided inte five equal lengths which 
Cocrespoad to the normal ITU-R five-poimt quality scale. The associated terms categorizing the different levels are the 
seme as these normally used; but here they are included for general guidance and are prinmed only on the left of the first 
seals in each row of ten double columns on the score shest. Figure 6 shows a section of a cypical score shest. Any 
pessibility of confusion between the scale divisions and the test cesuks is svoided by pnnung the scales in blue end 
recording the result: ia black ; 


$5 Presaatatien of the results 
The general iafermacen about presentation of the rveaits. mentioned in § 2.8 and Annex 2 does apply 


Two diferent approaches ace possible: 


-  Phrst, che resets can be eapressed in the form of a comparison test, i.c. to indicate digectly the change in quality 
from the ceferencu condition. For esch test parameter, the mean and 5% confidence imervel of the statistical 
dismmbuuen of the messured difference must be given. 


- Second (the pruferved presentation method). the results can be convened into the terms used to descnbe an 
equivalent quality grade. The pass of assessments (refererce and test) for cach separate test Condition are converted 
from measurements ef length on the score sheet to normalized scores in the range 0 to 100. For each system vader 
test, hess sserce are then aversged for the different groups of observers, differen viewing distances and different 
test prefaces, to give rnean scores for reference and test condsticas for esch combination of the variables. 
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FIGURE 6 
Perwan of quabiy-ceung ierm using comaveens senies® 
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© In plonniog the arrangement of test items within s test setsien fer the Double Stimulus Continweus 
Quality Seale Mathas 11 ie ccsuseble thal (he expermenics should include chacks to pve confidence 
thet che caperimeat is free of systematic errors. However, the mathe! for performeng nese coad dence 


ebarks 19 vader tavesngzucn am 
on 


Because the mesa scores for the referecce conditions are always less than 1.0. a re-sceling operation on the test SCOTES 15 
necessary. The m-scalng is effected by subtracting residual imparrmen. The mean score for the reference condigen 15 
temated as the residuel impairment. The rcesuks of the subtraction are expressed in impairment unuts (imps) but can be 
transformed back 2 mean scares if 20 demred. 


In cases where re-ecaling is not used, eapenmentars should note that when assessing tea macenal which has a low 
quality “reference” the effective pertien of the DSCQ scale range that is available for assessors to record degradauons 
relative to the reference will be reemeted. Fer this reasen caution should bs exercised in comparing or combining dou 


6 Alternative metheds of assessment 


Ln appropriate circumstances, the single-somalas and sumulus-companson methods should be used. 


61 Single-stimulus methods 


In singie-somulus methods, s singic image of sequence of images is prescnted and the assessor provides an index of the 
enure presentation. 


61.1 Generel erreagement 


The way viewing condinans, source ngnais, range of conditions and anchoring, the observers. the introduction to the 
assesamen and the presentauion of the resulis are Gefined or selected is in aceordance with § 2. 
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612 Selection of test material 
For laboratory tasts. the content of the test smages should be selected as descnbed is § 2.3. 


Once the content us sciected. tast images are prepared vo reflect the design opnens under consideration or the reage(s) of 
ene (or more) factors. When two or more factors are examuned, the images can be prepared in (wo ways. In the first. 
each image represents one evel of one facter only. In the other, each image rcpresens one level of every factor 
examined bul. across images. cach ‘evel of every factor occurs with every ieve! of sii other factors. Both metheds perrmi 
resus to be amtnbuted clearly to specific faciers. The \afier method eiso permuts the derecuon of interacnens among 
facters (i.c. non-edditive effects). 


613 Test session 


The session consists of 2 sanes of essexsment wisls. These should be presented in random sequence end, preferably, in a 
differest random sequence for cach observer. When 2 single random sequcnes 1s used, the experimenter nermally 
ensures that the same image is nol presented twice in succession with the same toad 41d level of impr “ncn. 


A typical essesement trie! consisis of three displays: a mid-grey adaptation field, a stimulus field, and 4 med-grey 
pest-exposure field. The durations of these displays vary with viewer task, materials (¢.g. sul] vs. moving), and the 
opuecns or facters considered. bu: 3. 10 and 10 s respecuvely, are not uncommon. The viewer index. or indices. may be 
collected during display of esther the simulus or the pest-exposure field. 


614 Types ot magie-ctmpulus restheds 
in general, thres types of singis-sumulus methods have been used in (elevision esscszmcnis. 


614.1 Adjectival esteysrical judgement metheds 


la adjective! categencal jedgemenc. observers assign an image of smage sequence to one of a set of categories that. 
typically, are defined in semanoc terms. The casegories may reflect judgements of whether or noi an attribute 13 detecard 
(e.g. to eatalstish the impairment threshold). Casgerical scales that assess image quality and image impesrment. hevc 
been used mest often, and ce [ITU-R scales are given in Teble 3 below. In opersucnal monitoring, helf grades 
semetunes are vend. Scales tha assess text legybility. reading effort. and image uesfulness have bean used in specie! 
cheese 


| 
| 


Thes mathod yields a distribution of judgements scress scale categories for each condxion. The way in which responses 
ore analysed depends upon the judgement (detection, etc.) and the mfermanca sought (detecnon threshold. ranks or 
central tendency ef condiens, peychologics! “distances” among conditions) Many metheds of analysis are available. 


689 


Rec. [TU-R BT.S00-7 vu 


61.4.2 Numerical categorical judgement metheds 


A singie-comulus proesdure using an \l-grade numerical categoncal scale (SSNCS) was studied and compered to 
grapnic and rauo scales. This study, described in Report ITU-R BT.1082. indicates « clear pre‘erence in terms of 
sensuuvity end etahty fer the SSNCS mecnod when no reference is avaladic. 


6143 Nen-categerical judgement methods 


In non-categencal judgements. observers assign « value to each image or image sequence shown There ace two forms of 
the method. ; 


In canuauous scaling. variant of the casegoncal method, the assessor assigns each image OF Image scqucaAce to & posi 
on a line drawn berween two semanuc labels (c.g. the ends of a caicgorical scale as in Table 3). The scale may include 
addrtienal labcis at intermediate points for reference The distance from an end ef the scale is taken es the indca for each 


candivon. 


In numencal scaling, che assessor assigns each image or image sequence 2 number that reflects is judged level on a 
specified dimenssen (e.g. image sharpness). The cange of the numbers used may be resincted (c.g. 0-100) or not. 
Sometimes, the nuenber assigned describes the judged level in “absoluic™ terms (without direct reference to the level of 
any other image of sage sequence as in some forms of magnitude cstimation. [n other casas, the number desernbes the 
judged level rciative to that of a previously seen “stancard™ (c.g. magnitude csuumation. fracuonauon. and retio 
estimation). 


Beth ferms rasuk we @:stribuvea of numbers fer each condition. The method of analyns used depends upon che type of 
judgemen and the infermanbon required (e.g. ranks, central tendency, psychological “distances™). 


61.44 Performance methads 

Some aspects of noerpal vicwing can be cxprassed in terms of the performance of externally directed tasks (finding 
targeted mformanen, reading vat. idenufyng objects, exc.). Then. 2 performence maasure. such a3 the accuracy or speed 
with which such tasks are performed. may be used es an index of the image or mage sequence. 

Perfarmance matheds resuk in distribuoens of accuracy or speed scores for each condition Analysis concentraens upon 


escablistung relauens ameng conditions in (he central tendency (and dispersion) of scores and oficn uses analysis of 
vennance ors smmilar techmque. 


62 Stmetus-comperwen methods 
In stumelus-comparisen methads, (we images or sequances of images are displayed and the viewer provides an indes of 
the relation between the two preamuscons. 


€21 General srrengemen 


The wey viewing conditions, seurce mgnals. range of conditions and enchoring, the observers, the introduction w me 
easasemen and the presentation of the resuks are defined or sciected is in sccordance with § 2. 


622 Thessecden of tast moterial 


The images or image sequences used are generated in the same fashion as in single-stimelus methods. The resuking 
Sages Gr image tequences ure then combined to form the pairs thet are used in the assessment mals. 


623 Test semien 


The sessesment inal will use either one monitor or two well-matched monitors and generally proceeds as in 
singic-tamubss cases. If ons monitor 1s used, 0 ia! will involve en additional surmulus field idenucal in duration to the 
first. In thus case. it is good practice to ensure chai. ecross tials, beth members of a pair occur equally often in first and 
seconé positions. If two monitors are used. the stimulus felds are shown smultaneously. 


Scmulus-companson methods assess the relations emong condiuons more fully when judgements compare all possibic 


pars of conditions. However, if ths requires woo large a number of observauons, it may be possible to divide 
observations among assessors or to use » sample of all possible pairs. 
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624 Types of sumulus-cempanson methads 
Three types c/ sumuius-companson methods have been used in television assessMenis. 


6241 Adjecttval categorical judgement methods 


In adjecuval categancal judgement methods. observers assign the relauon between members of a pair (2 one of set of 
categories cal. typically. are defined in semantic cerms. These categones may report the existence of percepnibic 
differences (e.g. SAME. DIFFERENT), the existence and direction of perceptible differences (e.g. LESS. SAME. 
MORE). or ssagements of extent snd direction. The [TU-R comparison scale is shown in Table 4 Below. 


This method yields a distribuven of judgements scress scale casegories for each condition pair. The way that resprmscs 
ere analysed depends on the judgemem made (e.g. difference) and the informeuon required (c.g. yast-nouczable 
Gifferenees, ranks of condwens, “distances among conditions. etc. ). 


6242 Nea-cstagarical judgemesi mctheds 


In non<atcgoncel jedgements. observers assign 3 value to the relanon berwean the members of an assessment pair 
Thare ere (we terms of this method: 


- im contiquews ccsling, the assessor casigns cock relation to a point on a lins drown beiween iwe lebels (c.g. 
SAME-DIFPERENT or the ends of 2 catcgoncal scale as in Table 4). Scales may include addivonu: reference labeis 
a wtermenens poms. The disance (rom one end of the tine is caken as the velus for exch cond:fion pai. 


- In the secend form. the assessor assigns each relation a number tha: reflects its judged level on 0 specified 
dimennien (cg. difference w quality). The range of nombers used may be constrained oc not. The number camgned 
moy describe the relamen im “absolutes” terms er wn terms of thet in a “standard™ pair. 


Both forms rasuk in a dustnbuten of values for each pass of condicions. The methed of analysis depends on the nasure of 
(the judgement end the informanen requured. 


4243 Performance methods 


In somm cases. performance measures can be derived from sumulus-comperison procedures. In the forced-chorce 
method. the pair is prepared such chat one member contase & particular leve! of un euribute (e.g. impairment) whale the 
other contains esther a differem level or none of the ectribuer:. The observer us asked to decids either winch member 
comtains the greater/lesser level of the etiribute cr which contains any of the ouributs; accuracy and speed of 
pecformance are taken as indices of the relation between the memeers of the pair. 


63  Remerks 


Other techesques. like multi-dimensional scaling methods and mukiveriece methods, ee described im 
Repert [TU-R BT.1082-1. ane are still under study. 
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All of the methods desenbed so fer have strenguhs and limetauons and 1 is not yet possible to defirutively recommenc 
one over the others. Thus. it remasns at the discreuon of the rcsearcher to select the methods most appropmeaie ic the 
cirtumstances of hand 


The lummacaueons of the vanous methods sugges: thal it may be unwise to place too much weighi on a singie method. Thus. 
it may be appropoais to consider more “compie" approaches such as either ine use of several meinods or tne use of (ne 
mula -cmensions! epproech. 


| Intreductioa 


Feliowng us unplemenauen, s system wii] be subsecied to a potentially bread range of programme maienal. some of 
which it may Oe unable te accommodate without less in quality. In eonsidering the suitability of the system, it is 
necessary % know beth the propornen of programme materia) that will prove cnnea) for the system and the loss in 
quality to be expected in such cases. In effect, w wv is required is a picusre-<coment failure characienstic for the system 
under csanéeruen. 

Such « faiiure charectensuc is parocslarly impenan for sysrems whose performanes May not degrade unifermiy 4s 
maternal becomes merensingiy cnucal. Fer example. certasn digits! and adapuve synams may maintain high quality over 
6 largs range ef programme maternal, but degrade outside this range 


2 Deriving the failure characteristic 


Canceptsaily. 2 pictsre-comtent characseristic establishes the prepertion of the maternal likely (o be encountered im the 
lang tun for which the symem wil) actueve parucuiar leveis of quality. This is illustrated in Fig. 7. 


PIGURE 7 
Crepieca! rvpresunistsm of peeibly peere<cnmei 
(adeage charecseris é¢ 


, 


In 
if 
High Low 


ii 


A prcture-contem failure charactensnc may be derived in four steps: 


Seep J imvulves the determination of an sigorithmic measure ef “criticality” which should be capable of ranking a 
number ef image sequences, which have been sabjecied to distortion from che system or class of systems concemad. in 
sweh @ way chat the rank order corresponds (o that which would be obtained had human observers performed the task. 
This criticality measure may involve aspects of visual modelling. 


Sep 2 invelves the derivation. by eppiying the criticality measure io a large number ef samples taken from typical 
Wsiewvinon programmes, of & distribution thet cstimsias the probebilily of occurrence of material which provides differen: 
ecmed ne ee © Sem of symame, unter conpitarntion. An enumpte of such 0 Giamintien is 


' 


J 
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FIGURE & 
Preaetslity of scasrrencs of masarnai of differing 
lewals of craicelty 
icy 
a 
i} 
b nal 
3 4 
Hig Low 
Index of crniceiity on. 


Step 3 involves the derivation. by empirical means. of the abilicy of the system to muntmn quality as the level of 
cnocabty ef programms metensl is increased. in precnce, this requares subjective assessmen: of the quality acheeved by 
the system with maceriel selected te samples the range of criticality idanafied sn Step 2. Thus resuks in © function relating 
—- 
g@ven wn Fig. 9. 


FIGURE 9 
A pessibic Sensing reinting queliiy ts the .ritianlity 
df pregremem axierial 
Law 
lew High 
tades of ertaieniecy haa 


Seep 4 invotves te combinaton of infermauen from. 2 end 3 im onder w derive 6 pictore<ommm fallen 
characteristic of the form given in Fig. 7. ong 7 


3 Use of the faliure characteristic 

la providing en overall picters of the perfurmence likely - _ irved ever the renge of pesssble programe: memnal. 

Mies charemaviatis is an imparans cost for consider ~~ 0 -jenbiliagy of symams. The failure chacacterimic con be 
ways: 


- (@cpinmise parametrs (c.g. sures ressiation, bit rn. vandwidth) of & cystem ot the design smge to mastch k mer 
Cletaty te the requemminents of 3 carver. 


- to consider the suitsbility of 4 single sysmm (ic. t enticipae the incidenss and severity of failure during 


- © easees the rabative seinbilicies of altemetive sysems (ic. 0p compare failure characteristics and deurmine which 
tystom would be more suicable fer esa). it should be noted that, while alernative syseme of a similar type may use 
the saene wees of criticality, « is peenibie ths: sycenu: of « dissimilar type may have diferent! indices of criucebty. 
However. us the failure charoctenstic eapmecus enty the probability that different levels of quality will be seen in 
prosies, charameristics can be compared directly evan when derived froma Gifferai, sysum-spesific indices of 
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While tha methed descnbed in thus Recommendaien provides a means of measuring the picture-centent faslure 
charsctensac of & system. st may not fully predic: the acceptability of che system to the wewer of a icicvision service. To 
obtasn this informsuen « may be necessary for a number of viewers to wetth programmes encoded with the system of 
ISIGFESL and to exarrune etr comments. 


APPENDIX 2 
7) ANNEX | 


Method of determinir : s composite failure characteristic 
fer pregramme contest and transmission conditions 


1 istreduction 


A cumpoesns failure characiensic relates perce:ved image quality to probability of occurrence In pracuce if » way thal 
eapucnly consders beth prograsams centeni and cranimiimeon conditions. 


la prinesple. such a charactenstic could be denved frem a subjecuve susdy that inveives sufficient numbers of 
ebvtarveuens. times ef tasi. and recepuen pers to yreid a temple that represents (he population ef possdic programme 
comer and irensmission ceadsnens. In pracnce. however, an caperment of this sort may be imeracncabic. 


The present Agpandis describes en siternstive. more readily realized procedure for determmmng compesne fachire 
cherectensncs Thes snathod conssts of three stages 


- pregramume conten snalyis. 
- jransucnen-chesmal saelyns, and 
- G@envenen of campenie failure cherectenstics. 


2 Pregramme-content anstysis 


This sage mvebves (we operons. Firs. an apprepnaia meesere of programme cearem is derived ond, second, the 
pretetsbues with wheck velnes of Gus measure occur in pracieca 2 © esumeted. 


A progremmme-centemt mengure is 2 statistic the: captures sapects of pregraswmes conten dit ctress the ability af the 
systorn(s) wader comstderation te previda perceptoally faithful reproductions of programme materiel. Clearly, i would be 
edvantaguoes f Gus mecsure were based on an appropriate perceptual model. However, in the sbecace of soch s model, 
0 mengure thei cCapusves 6Bane especi of Ge extem of ipevel Givermty widen end acruss vides fremes/ficids maght cuffie:. 
provided this measure enjoys a oughly menctenic relation with perenived image quality. k may be necessary 0 usc 
Gfferent mansures fer sysems (or classes of syrems) dai use fundamenuily different approaches w suage 


Once an appropnate meceure hes ween ssfected. i ic necessary te estiveate the prosebiliues with which the possible 
values of Gus steustic secur. Thes can be donc in onc of wo ways: 


with the emgnea) procedure, « random semnpic of perhaps 200 }0 1 programmes sagment in 0 studio fermal susnd 
™@ reseheen. frame ram. end espert rane w Mc symemis) Consécred is analysed. Analysis of (his comple yrotds 
relenve frequencies of cocucrence fer velucs of the omiistic which are taken os eomanes of probebilicy of 
Goterrance if prectee: er 


wun the thasratseal method. « thesretical model is used co estimese the probabilities. should be noted thet 
oe elie Gaal ie eae ne ne © Gly & Gumnay GED cab © an Sn Conn eees 
(eg. is om informanon ebew programme conmem. such as with the emergence of new 
preductien techmeingnes ). 

The forcgoung enciysas will result in a prebahilsty diaunbuben fer valves of the consent stanstic (see alse Agpendis |). 
This will be comtined with the resuks of the iranemission-conditions analysis o prepare fer the final sage of the 
process 


GY 
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3 Transmission-chanpe analysis 
This stage siso snveives two operaions. Firs. s measure of Wansaususen-chsanel performance is Genved. And second. 
the provebsikues wd which values of this Measure occur in practice are esumased 


A qransmussion-chennei measure is a statisuc thet captures aspecus Gf channel performance that influence ihe ability of 
the symem(s) under ceasideranen (0 provide perceptually faichful repreducuens of source matena! Cicarty, it would ds: 
edvemageows if us measure were based on an eppropmais percepovel mode! However. on the absence of such a model. 
a eueagere that cagtares some aspect of the stircas imposed by the chanaei mught suffice, provided 115 measure enjoys & 
foughiy menatumsc reisben with percaved nage quabty. li may bs necessary w use different measures for systems (07 
Classes of ryserns) that 430 fundamenially different approsches to Channe/ codang. 


Once an approprase measure has been selected, ut is necessary w estimate the probebilines with which the posmble 
valves of this staustic cocur. This can be Gone in one of [we ways: 


- with the empicical procedure, channel performance 1s measured 2 pecheps 200 randomly selected times and 
recepnon powts. Aaslysis of (tus sample yields reisuve frequencies of occurrence for values of the wansnc which 
are takon as estrnmiat of prohebisty of occurrence wh precoce: or 


- with the ceerenical method, « theoretical mode! is used to estimate the probebilides. It should be noted thal. 
although the empirical method ws preferred, x may be necessary in specific cases w usc thc theoreucal method 
(eg. when chere 1s not sufficen relevant safermenen sbeui channel performance. such 04 eich Lhe emergence of 
aw craasmession technologres ). 

The foregoung snalyses will result in a probability distribution for vaiues of the channel siatisuc. This will be comtyncd 

wh the resuits of the programme-contem anaiyss co prepare (or the fine! sage of the process. 


4 Derivation of composite failure cisaracteristics 


This sage sevoives ¢ subyecuve capenmant m whech programme conicni and (ransmusson conditions are vanced jountly 
according io probebilicies established m the firs (we stages. 


The desc mathed used is the Govble-simules conunuous quality presedare and, in permeuiat, the 10 5 vermen 
tsonenended fer motion sequences (ses Annes |. § 3). Here. te coference is a prctere of swtic quality mm an 
appropnats fermas (e.g. one with reseiution. » (rame rate, and on sepeci racic appropri me wm the system(s) conndered). Ir. 
Cantrast, the test presents tha same pectere os it would be received in the syseran(s) considered under selected chenne! 


Tem matenal and channe! cendivens ore selected in acubrdance with probetlines cstablished cn the first we sages of 
the method. Segmencs of tex mesmnal. cach of whech has been analysed to dmermane its predominant value according \ 
he conten stanen<, compre « selection pool Masrial is then sampled from tus poo! suc that i Covers he range Of 
peambic values of the mensuc. sparsely ot ico critica) levels und more Ganeety a mar2 critical levels Poemble velems of 
the chamnei sadete are selected im 0 simllar wey. Then. these two independent scurces of influence are combined 
randemty lo yeild cominned conumm aad channel ceadwsons of inewn, pruvabiliry 


The reswit of sash senders. which relate porcerved image quebty to propetiisty of sceurrence in practice. are Own used 
to consider the surtability of a sysense or te Compare systems 1 terms ef swetebabity. " 


ANNEX 2 
Analysis and presentation of results 


i Iatreduction 


in the courte of © suljecuve capariment to assess the performence of « television system. 6 ameourt of dats is 
eiert, Tasso dun, th Go Gan of chuanen’ cau than. ar Goi chatunnhs entuaiem. aut 
a ene w Yield coats in guphiesl cater cumetent fom which commutes Ge pefermens of Ge 
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The following anslyus 1s applicabie w che results of the Gouble sumulus umpairment scale (DST) method and the Goubic 
stimulus conuauous quality scale (DSCQ) methad for the assessments ef television picture quality which are found in 
Annes | (§ 4 and %). in the firs: case, ths impairment 1s rated on a five-pount scale. in the second Case. contnuous racing 
scales aft used and ‘des resuics (differences of the raungs for the reference picture and (he ecival picure under tesi) orc 
nermeited to integer values berweerr 0 end 100 


2 Common methods of analysis 


The tests carned ous accerding w the pnncipies of the DS! or the DSCQ methes lead te « coriain Gistnduton of inuger 
values borween 0 sad S or between 0 sad 100. This distnduton includes the differences in jodgemen: between observers 
and the effec: of o venety of conditions assecisend with the cagermenc for example the use of several p Cures. 


21 Calculation ef meen score 
The first map of the enaiysis of the results 15 the caiculanen ef he mean score for each test condition. 


N 
vetsu (1) 


a;: scare ef observer : 
N reenber of observers. 


22 Calculation ef canfidence repen 

Even fer obyecove mansurements. the reliability of resuis: is generally indicated by means of sienderd devisoen. 
Kaowwng che rong standerd éevisucs reported for mérvidual subjective assesamenta. many ebdserveuons are needed 
and the correct infermeana about reiistelty us ret the standard devieoon but the confidence imerval. 


Li is proposed te use che $% confidence intevval which 3 given by’ 


(we - &u + 5) 
onere. 
& = 1.96 SiN (2) 
5: standard éevianen 
NW: rember of ebservers. 
The standard dewauen 1s provided by 
x 
Ss > w-UuyxIw- wv (3) 


ie 


Whh « probability of 95%, the sheolete value of the difference between the experimental mean score and the “Wue" 
meen score (fer s very high number of observers) i: emailer than the 5% confidence memrval, on condiden that the 
Gsenbuuen ef Une individual scores menu ceriasn requirements. 


23 Sereening of the observers 


First it must chen be ascertammerd whether tis distmbuuon of scores for each scene is normal or net using the B; test (by 
calculanng the kurtons cocfficien of the funcuon. 1.c. the rade uf the fourth order momen to the square of the second 
oréer moment). If 6, 1s Between 2 and 4 che dustnbunon may be taken ro be normal. The scores U, of cach distpbusion / 
must than be compared with the assomated mean value L/ pius the associated standerd devievon umes (we (if normal) 
or timen +25 (if non-normal), ?,, end to the associated menn value minus the same standard deviation times twe ox 
umes +20, Q, Every ame an observer's seure is found ebeve or below this range, this must be registered on « counter 
aseucraied with cach observer. two seperate counters thould be used for valves sbove (?,) and below ((.) Finally. the 
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following two ratios must be calculated: ?, + Q; over the total number of scores from each observer for the whoie 
sesusen, and P; — Q: over P; + Q; 25 an absolute value. If the former 1s greater chan S% and the latter less than 30%. 
ebeatver : must be clirrunated (see Note |). 


NOTE | = This procedure should not be applied more than once te the resulss of a given experiment. Moreever. use of 
the prosedure should be cesiricied to cases in which there ase relatively few observers (e.g., fewer than 20), all ef whom 
we non-experts. 


Fer cech scene the above procedure can also bc capcessed mathemaucally as: 
YU;>Uec $ then P; = P; + | 

YU, >U-e § then Q, = Q;+ 1 

where ¢ = 2 in the case of a normal distribution and ¢ =+/20 otherwise. 


a Yo |F—-2it 
If “Focal score for observer > 0-05 and P; + Q,; < 05 


then reject observer i. 


This procedusc 13 cocammended for the ZBL method: it hes also ceen successfully spplied to the doubdie-shmuius 
conunueus quality-ecale method. 


3 Proca.sing to find a relationship between the mean score and the objective measure of 
a picture distortion 


If subjective tests were carried out using the DSI mathed in order to investigate the relation between the objective 
macasure of a disterten D aad the mean score U. the following process can be weefel. which consists of finding 8 simp.e 
ceptiqvous releuenship between U and D. 


3.1 = Appreximation by 2 symmetrical logistic function 

The approsimanion of this experimental relationship by a logistic function is particularly interesting. 
The processing of the daca U can be made as follows: 

Ths seals of values U is normalized by taking « continues variable u such char. 


uw = (U — Unis)! (Umaz ~ Umia) (4) 
whea U is in the cangs U,4, © Uns. 


Graphical representation of the relationship between « and D shews that the curva tends to be a akew-symenetnical 
shape provided that the neasral limits to the values of D exsand far enough frem the region in which u varies 


rapidly 
The function « = f(D) can now be eppronimamsd by « judiciously chosen logistic function, as given by the general 


“" Te Bae ° 


where Dy and GC ase constants end G may be positive or negative. 


The valus « obtained from the eptimum logistic function approximadon is used to provide a deduced numerical value / 
eccerding to the rejeton: : 


I= (l/u) - 1 (6) 


The values ef Dyq and G can be derived from the experiments! daca sfter the following rransformauen: 
iz ec? - Budd (7) 
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This yrelds a linear retaiion by the use of a logantnmuc scale for /: 
log. / = (D - Dyg)G 
Interpolanen ey « swaight line is sumpic and in some cases of an accuracy which is sufficient for the straight line w be 
considered as representing the impairment due to the effect measured by D. 
The slope of the characusrisuc is then expressed by: 


su Fl 
log.? GG 


which yisids the eptimem value of G. Dy is the value of D fer / = |. | 
considered. |: wil] be noted that the straight line can be defined by the charactensuc valucs Dy and C of the logistic 
funcuon. 


32 Cerrection of the seale boundary effect 


A kind of “scale boundary effect” has been identified in which observers tend not to use the extreme values of tne 
judgemen ecale. This may erits from a number of factors, including « psychological reluctance wo make catreme 
judgerments. regression @ the mean (i.c. cantre velue) due te the inearna) vanebility of the judgement process. and 
“resedual wapascment™ (even in reference pictures). 

In cases in which the measurement involves a difference score (¢.g. reference munus (ex) as in the double-siaulus 
connmveus quality-scale method, us may not presew a sencus diffiesity in interpretation es the effect may bc of smsiar 
scape wm beth cascs and, thus, cancel. 

If it is feck necessary er desirable, the following precedurc may be usad w edjust scores to cover the full reage of the 
judgemeni scale. 

(NOTE | ~ This corresten procedure inveives assumpuens end can be misleading. so caution 1s advised in using the 
procedure: 11s use should be reperted in the presentauon of results.) 


U = Umas - Unis) Ge # Uni @) 
where 
UO’: tus score 
U: experimental score 


Ue: capenmental score without distortions 
Ugem Vand Unee EtimuM, mid-valus and masimum of range ef scores. 
Por the five-grede catagory scale end nermelized quality scores, the formula is wnmen as follows: 


‘ett 
, Zum - | (3) 


33 Appreximation by a nen-symmetrical function 
3.3.1 Description of the faction 


In pracuce. the use of a symmetrical logistic function frequently induces streng differences between actual data and 
appromimaven. These discrepancies may be duc to the end of scale effects or simultaneous presence of seversi 
impasrments 1a the test which may influence the statisucal mode! and deform the theoretical logistic funcnen. The issue 
of these complies artefacts 1s generally s skewness in the funchen providing the relationship between the mean scores U 
and the objective measures of the distorion D. ' 


A mathed Wo correct some ef these artefacts 1s proposed in § 3.2 but the perfect logistic approximeuon may rarely be 
omasmed. so, another function 1s propesed in order to take ime eccoum all the parameters. The purpose ef this very 
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ample spprosismeauen is reduced to the statisucal analysis of the dats and not based on an observer's behaviour Uncory 
The funcuen approsimaices the logistic one if 4 han-symmetncal way. For a five-grade scale. the formula is: 
4 
U= - 1 
1 + (Dy/D)' 


the notation being the same a3 in § 3.1. 
if U is normalized as in § 3.1. we obtain: 


»2 Zl 


4 


| 
”? 1+ (Dyq/ DVS 


33.2 Estimation of the parameters of the approximation 


The cstimason of che optimal peremewrs of the funcnon thal provides the misumum residual errors between the actual 
Gata and the funcuen mey be obtained with any recursive cstumauen cigonthm. Figure 10 shows en example of the usc 
of the nen-symmnetneal funchen to represent acetal subjective dats. This representation ailows the esumasian of specific 
objeco ve measures corresponding w imteresting subjective valus: 4.5 on the five-grade scale, for instance. 


FIGURE 10 
Nen-cynemcinecal egpresimeton 


' 
| 


Cejectrve anpeirmen: mecsuremen, D fk 


34 lncerperation of the retiabiliry aspect in the graphs 


From the mean grades for cach impascmant tasted and the sasncisesd S% confidence imervels, (hres senes of grades ere 


-  miniqum grads series (ncens - confidence intervals). 
- meen grade senes. 
- meximum grade svries (means + conGsdence mtervais). 


699 


Rec. ITU-R BT.S00-7 23 


The esuumation parameters fer ne three senes are then esumated independently The three funcnons obtaned can then be 
Grawn on the seme graph. the two from the maxumum and minimum serves as doued lincs and the mean esumaic as & 
solid lina. The expesimencal values are also ploued on this graph (sce Fig. !1). We thus get an esumae of the 5% 
conunuous confidence region. 


Por the grade 4.5 (thresheld of visibility for the method) we can thus read off directly from the graph an estimated St 
confidences inerval that can be used to determune a iolerance range. 


The space beiween the maximum end minimum curves is not 8 5% interval. but a mean esomatie thereof 


At least 95% of the eaperimsntal values should lie within the confidence region: otherwise it msy be conciuded tha 
there was a problem in casrying out the test or that the function model chosen was not the optimum one 


FROURE |! 
Case of o nen-cynnengtan! lexpetcunent charecteristc 


4 Cenciusions 


A procedure for the cvabeation ef the confidence ineervals, i.e. the accuracies of a set of subjecove assessments tess, has 
ween dascn ted. 


The procedure aiso leads to the estimenon of mean that relevent not to the particular 


Therefore, such quanaities may be used to draw diagrams of the confidence imerval behaviver which are beipful for the 
subjective sassesments, as well as for plamaing future exparmencs. 
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That does not, of course, preclude him from 


1 

2|| talking to the attorney for his side, as I understand it, 

3]; even with the rule. 

4 MR. DEUTSCH: Well, I don’t want to proffer what 

5|| is my practice in this district-- 

6 THE COURT: Okay. Well let‘s just not, unless you 
7}; have some reason to. 

) All right, we'll take a five. We'll be back at 

9|| five of. 
10 (Recess taken) 
Saa5 0 0 0UCUmUtwt~—“—OOSOSOSSSsSi a 
12 RUSS NEUMAN, DEFENDANT'S WITNESS SWORN 
13 THE COURT: Thank you, sir, state your name--first 


14/| of all, have a seat and be careful going in the witness 


15|| stand, please, and state your name, sir. 
16 THE WITNESS: Russ Neuman. 
17 THE COURT: All right, Mr. Neuman, and how do you 


18/1; spell your last name? 


19 THE WITNESS: It‘s N-e-u-m-a-n. 

20 THE COURT: All right. Counsel, your witness. 
21 DIRECT EXAMINATION 

221; BY MR. DEUTSCH: 

23 MR. DEUTSCH: Thank you, your Honor. I 


24/| appreciate, for the record, that we are taking a defense 
25|; witness out of turn, and that the plaintiff has not rested 
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1}; A That‘s correct. 

21; Q Have you ever done any other study in which you had a 
3|| single subject assign picture quality values? 

41) A Sure. 

51} Q You do research about people’s subjective reactions to 
6|| different kinds of video and audio, is that correct? 

7]; +A We use human judgment in the reaction to the 

8 technolgies as I indicated earlier, yes. 

9/1} Q But you ask them subjective questions like, “Do you 
10|| like this picture," or do you like this better than that, 
11j| that kind of thing, right? 
12\| A As I indicated, we have not used the word “subjective” 
13]; in this case because it implies an artificiality that is not 
14|| appropriate to the character of the search we're conducting. 
15}; Q Well, I’m asking about what your research has been 
16]; outside of this case. 
17}; A Umm-hmm . 

18}; Q Haven‘t you been looking at the people’s subjective 

19|| reactions to T.V. pictures and sound? 
20); A They are human judgments of the quality of alternative 
21]; technologies, yes. 
221; @ And you said in an earlier document, and let me just 
23|; ask you whether you still agree, “These ratings are 
24]; personal, different individuals may find different amounts 
25|| of interference and noise to be annoying." 

Jock Besener & Assaciotes 
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You agree with that, right? 


A That’s a known fact in the measurement of these 


phenomena. 
——————_ 
Q And it’s a known fact, isn’t it, that individuals have 
a broad range of tastes for different image characteristics? 
A Yes. 

—_—_—_—— 


Q So that if you ask two different people to look at a 
bunch of T.Vv. pictures and rate them on a five point scale, 
you’re not going to get identical results every time, are 
you? 

A Not every time. 

Q And how many other people besides Mr. O’Donnell did you 
have look at these pictures to determine whether he was on 
the mark in terms of the way most people would think about 
it, or whether he was off? 

A The purpose of this study was to assess the 
relationship between picture quality and signal strength. 
In assessing picture quality, the use of a signal judge--if 
you are implying that perhaps Mr. O’Donnell is either very 
strict and that he’s very sensitive to impairments, or, in 
fact, is a very loose judge and is not annoyed at all when 
strong artifacts that others might find objectionable were 
in the picture, the existence of his either strict or loose 
scaling would have no affect whatsoever on the correlation, 


only the median of the quality of picture, therefore the use 
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Q In the studies that you have done in your labs, do you 


ever tell your subjects that if they give one answer they’11 


get a reward, something they want; if they give another 


a 


answer, they won’t? 


———_—_— 


A I don’t recall ever biasing a study in that way, no. 


Q You say “biasing a study,” how would that bias a study? 
A Um--the methodology you mention is sometimes used to 
see if the flexibility of a person’s opinion can be assessed 
by asking them a question without an incentive, and then 
asking it again with an incentive. So it’s actually a 
methodology that’s frequently used to assess strength of 
opinion. 

Q But what about if) you’re just trying to get somebody's, 


sort of honest Opinion, would you want to say “If you give 


this answer, I'll give you something you want, and if you 


eee ee ee I 


— — — SE oe + 


give another answer, I won't"? 


A That would not be an appropriate methodology for 
assessing their opinion, no. 


Q It would not give you valid results? 


A It would bias the answers given “in the direction of the 


incentive . 


a 


Q So, suppose you told somebody, for example, “If you say 
that your television picture is unacceptable, then you can 
get additional T.V. stations from out of town, but if you 


say it’s acceptable, I’m not going to be able to give you 
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Summary 
The Satellite Home Viewer Act of 1988 (“SHVA”) created a compulsory license 
scheme that was designed to promote the distribution of network programming by 
satellite, while preserving the exclusivity that Congress believed to be an integral part of 
the network-affiliate relationship. To that end, a Grade B signal intensity test was 
established to determine whether a household was “unserved” by the affiliate (L.e¢., located 


in a “white area”), and thereby eligible to receive distant network signals yig satellite. 


As demonstrated by the comments and testimony submitted in this proceeding, 


however, the Grade B signal intensity test is a woefully inadequate statutory standard for 
authorizing the receipt of distant network signals by satellite. “Grade B signal intensity” 
is not defined by the FCC; it has absolutely no meaning to consumers; and it is 
impossible to measure simply, accurately and inexpensively at households throughout the 


country. 


Moreover, Grade B signal strength is completely unrelated to the affiliate's 
network exclusivity which the “white area” provisions of the SHVA were intended to 
protect. None of the Network Affiliation Agreements that NRTC has reviewed used 
Grade B signal strength at individual households as the criterion for network-affiliate 
exclusivity. Rather, the agreements grant network exclusivity to the affiliates only for the 
“community,” the “community of license,” the “licensed community,” or some other 


clearly defined geographic area. 
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Based on the record in this proceeding, including extensive testimony, it is clear 
that the Grade B signal intensity test is unworkable as a statutory standard to authorize 
satellite reception of distant network signals. Furthermore, it is unrelated to the scope of 
the exclusivity that affiliates receive from the networks. It should be abandoned as a 
statutory standard, and replaced with the same type of straightforward geographic test 
that is used to establish network-affiliate exclusivity. 


A 35 mile test — rather than “Grade B signal intensity” — should be incorporated 
into the SHVA for purposes of retransmitting network signals under the satellite 
compulsory license. The FCC's rules on “territorial exclusivity” use a 35 mile benchmark 
to establish affiliate exclusivity for non-network programming. Thirty-five miles is also 
often used by networks and affiliates in applying the FCC's network non-duplication 
rules. A 35 mile zone would protect affiliates’ exclusivity in the same manner as network 
affiliation agreements, and would be far more simpie to administer than Grade B signal 


intensity. 


Consumers should be permitted to receive the programming of their choice. The 
35 mile test should not be used to prohibit satellite reception of distant network signals. 


Rather, to protect the affiliate's exclusivity, those consumers residing within the 35 mile 


zone who opt to receive network signals by satellite should be required to compensate the 


- iii - 
affiliate by paying a copyright surcharge. Consumers within the 35 mile zone who are 
willing to pay the surcharge should be entitled to receive network programming vig 


satellite. 


If the consumer resides outside the affiliate's 35 mile area of exclusivity, no 
surcharge should be required. But in that case, the network should compensate the 
satellite carrier (not vice versa) for providing added value to the network by expanding 
the network's viewership and audience base beyond the affiliate's area of network 


Allowing nationwide distribution of network signals by satellite, while imposing 
surcharges and payments based on a clearly defined 35 mile area of exclusivity, would 
foster the widespread dissemination of copyrighted works while protecting the 
exclusivity of local affiliates. Consumers would be able to receive the programming of 
their choice. Affiliates would be compensated for any perceived loss of viewership or 
advertising revenues. And, copyright holders would be compensated for the use of their 
product. This appreach would provide a workable, fair solution to the vexing Grade B 
problem, and would finally make consistent the Nation's copyright laws and pro- 


itive tel _ lici 
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Before the 
COPYRIGHT OFFICE 
LIBRARY OF CONGRESS 
Washington, D.C. 20540 


In The Matter of 


Revision of the Cable and Sate'lite Docket No. 97-1 


Carrier Compulsory Licenses 


RE?LY COMMENTS 
OF THE 
NATIONAL RURAL TELECOMMUNICATIONS 
COOPERATIVE 

The National Rural Telecommunications Cooperative ("“NRTC"), by its attorneys, 
is pleased to submit these Reply Comments to the Copyright Office (“CRO”) in response 
to the written comments and oral testimony provided in the above-referenced proceeding. 
The CRO has been charged with developing recommendations to Congress concerning 
revisions of the cable and satellite carrier compulsory licenses.' Consistent with NRTC's 
long-standixz ~*:;ws, NRTC urges the CRO to focus in this proceeding on legislative 
solutions, not — as some broadcasting inter-sts argue — on “punishing” consumers. 


NRTC believes that network affiliates, copyright holders and consumers alike will be 


, See letter from Senator Orrin Hatch, Chairman of the Committee on the 
Judiciary, United States Senate, to the Register of Copyrights, dated February 6, 1997, 
requesting a global review of the copyright licensing regimes governing the 
retransmission of over-the-air broadcast signals. See 62 Fed. Reg. 13396 (March 20, 
1997). 


7/0 


Me 
served by a simple, understandable and fair satellite carrier compulsory license. NRTC 
urges the CRO to recommend to Congress that the satellite carrier compulsory license be 
extended indefinitely, that the satellite fees be reduced to a level on par with cable 
operators, and that the Grade B “white area” restrictions be eliminated and replaced with a 
better, more workable mechanism that will compensate network affiliates for the 
importation of distant signals by satellite, while promoting the public dissemination of 


copyrighted works. 


I. BACKGROUND 

1. NRTC, a non-profit cooperative association comprised of 521 rural 
electric cooperatives and 231 rural teleplione systems located throughout 48 states, is a 
“Multichannel Video Programming Distributor” under the FCC's rules.? NRTC is 
dedicated to meeting the telecommunications needs of more than 60 million American 
consumers living in rural areas. In 1992, NRTC entered into an agreement with Hughes 
Communications Galaxy, Inc., the predecessor in interest to DirecTV, Inc., to launch the 
first high-powered DBS service offered in the United States. NRTC members and 
affiliates invested more than $100 million to capitalize the launch of DirecTV, and in 
return received distribution rights for DirecTV programming (“DirecTV®”) in specific 
regions of the couxtry. NRTC, its members, and affiliated companies currently market 


and distribute up to 175 channels of popular cable and broadcast programming to more 


y 47 C.F.R. § 76.1000(d). See also, 47 C.F.R. §§ 76.64(d), 76.61(a), and 
76.905(d). 
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than 580,000 rural households equipped with 18" DBS receiving antennas. Additionally, 


using C-Band technology, NRTC and its members market and distribute packages of 
satellite-delivered programming, called "Rural TV®" to some 70,000 home satellite dish 


(HSD) subscribers throughout the country. 


Il. REPLY COMMENTS 

2. NRTC submitted Comments in this proceeding on April 28, 1997, arguing 
that the satellite carrier compulsory license should be made permanent. NRTC also 
stressed that satellite carriers should not be required to pay higher royalty fees than cable 
operators for the same programming, and that the satellite and cable compulsory licenses 
should remain separate. Lastly, NRTC argued that the “white area” restrictions should be 
eliminated from the SHVA, that network signals should be available vig satellite to all 
consumers willing to pay for them, and that local affiliates should be compensated 


through a surcharge for the importation of distant network signals by satellite. 


3. On May 8, 1997, Bob Phillips, Chief Executive Officer of NRTC, along 
with representatives of two NRTC members, David Parkhill, Executive Vice President 
and General Manager of Hamilton County Telephone Cooperative, and Gary Clark, 
Manager of Marketing and Economic Development of West Florida Electric Cooperative, 
testified in this proceeding. Their testimony focused on the impact of the “white area” 


restrictions on rural consumers, and demonstrated that the “Grade B signal intensity test” 


WES 


pie 
is impossible for MVPDs to apply and for consumers to understand and accept. 


4 In these Reply Comments, NRTC submits a simple, straightforward 


legislative solution to the vexing Grade B problem. NRTC recommends that the Grade B 


signal strength standard be eliminated from the statute, that network signals be available 


to consumers yig satellite on a nationwide basis, and that affiliates receive a surcharge for 


satellite retransmissions within a clearly defined, 35 mile exclusive geographic area 
measured from the affiliate's city of license reference point. Beyond the 35 mile area of 
affiliate exclusivity, networks should comp<nsate the satellite carriers for increasing the 
audience reach of the networks. This easy-to-administer legislative solution, consistent 
with NRTC's position throughout this proceeding, would greatly serve consumers, 


network affiliates, and copyright holders alike. 


A. The Grade B Signal Intensity Standard is 
Unworkable, Does Not Satisfy the Intention 
of the SHVA, and Should be Eliminated. 

5. The testimony of NRTC and its members showed that rural consumers 
often cannot receive quality network signals from their local affiliates, yet they are 
ineligible under current copyright law to receive distant network signals yig satellite. 
Mr. Phillips characterized satellite consumers as “disenfranchised,” “frustrated,” and 
unable to understand why they cannot obtain a network signal from their satellite 


provider. (Transcript, p. 515.) 
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6. Mr. Parkhill explained that to receive over-the-air signals, many 


consumers in his service area are required to invest in a “50-foot tower and a 12-foot 
VHF/UHF antenna, rotor, and a pre-amp installed,” (far beyond the “conventional rooftop 
antenna” required by the SHVA), even though they are located inside the affiliates’ 

Grade B contours. (Transcript, pp. 524-525.) During his testimony, Mr. Parkhill showed 
the panel two videotapes depicting picture quality actually received by two of his 
consumers residing within the Grade B contour. Each used a 30 foot antenna tower, yet 


their pictures were unwatchable by any standard. (Transcript, pp. 527-528.) 


7. Mr. Clark described consumers’ confusion over why they needed to be 
“qualified” by the Government simply to receive network signals by satellite. He 
described how consumers become agitated and frustrated when it is explained to them 
that they may not receive network programming by satellite even though their neighbors 


might receive those programs by satellite, cable, or over-the-air. (Transcript, p. 531.) 


8. Mr. Phillips argued that all consumers should be entitled to receive 
network signals vig satellite, and that those residing within affiliate service areas could be 
required to pay a surcharge to the affiliate if the affiliate demonstrated that the distant 
signal importation caused a loss of advertising revenues or an erosion of its viewership. 
He called for the elimination of the white area restrictions in the SHVA. (Transcript, 


pp. 521-522.) 
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9. These frustrations with the current language of the SHVA were echoed by 
others testifying in this proceeding. James Ramo, Executive Vice President of DirecTV, 
Inc., argued that the white area restrictions should be eliminated to promote competition 
in the MVPD industry. (Transcript, pp. 495, 497-498.) Chuck Hewitt, President of 
SBCA, argued that the white area restrictions are “fatally flawed,” and that every 
American should have the right to receive network signals. (SBCA Comments, p. 16; 
Transcript, p. 16.) William H. Hassinger, a former FCC official, explained that the FCC 
has never defined “a signal of Grade B intensity” nor “a conventional rooftop antenna;” 
and that Grade B signal strength varies with atmospheric and other conditions. 
(Transcript, pp. 248-254.) W. Russell Neuman, Professor of Telecommunications 
Technology and Policy at the Kennedy School, Harvard University, and the MIT Media 
Lab, testified that the Grade B standard is neither objective nor reliable. (Transcript, 
pp. 256.) Ellen Agress, General Counsel of American Sky Broadcasting, urged the panel 
to abandon the Grade B signal intensity test and to replace it with a local market 


definition. (Transcript, pp. 172-173.) 


10. No parties wholeheartedly endorsed the Grade B signal intensity test. 
Most recognized that the SHVA's current white area restrictions are based on an 


impractical and unworkable standard. 
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B. Network Affiliates Should be Entitled to Protection 
Based on a Clearly Defined Geographic Area (35 miles), 
not Grade B Signal Strength at Individual Households. 

11. mens ttn cial © dike tintin eb dubiity Himaians 
quality (which it does not’), there is no indication in the record of this proceeding that 
Grade B signal strength or picture quality at individual households is in any way related 
to the scope of the local affiliate’s network exclusivity. A network affiliate should be 
protected from distant network signal importation by satellite only for the limited 
geographic area for which the affiliate has acquired exclusivity from the network. 
Households that receive a signal of Grade B intensity, however, may or may not be 


located within the affiliate's area of network exclusivity. 


12. None of the Network Affiliation Agreements that NRTC has reviewed 
used signal strength at individual households as the criterion for network-affiliate 
exclusivity. Rather, the agreements only grant network exclusivity to the affiliates for the 
“community,” the “community of license,” the “licensed community,” or some other well 
defined geographic area. For purposes of the satellite compulsory license, the CRO 


should recommend adoption of the same type of clearly delineated geographic standard as 


See Comments of William H. Hassinger at p. 2 (noting that the Grade B 
contour was developed by the FCC over 40 years ago as a model for predicting mileage 
spacing between stations operating on the same or adjacent channels, not signal strength 
at individual households); Testimony of Professor Russell W. Neuman, May 7, 1997 
at pp. 256-258 (describing field tests performed in Pittsburgh to measure picture quality 
in homes within the Grade A contour where he found “no correlation whatsoever between 
signal strength and picture quality”). 


Tb 
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is contained in the network-affiliate exclusivity agreements. 


13. | NRTC recommends that the affiliate's protected area of exclusivity be 
defined in the SHVA as 35 miles from the city of license reference point. 47 C.F.R. 
§ 76.53. The 35 mile benchmark is used by the FCC to establish an affiliate's “territorial 
exclusivity” for non-network programming.‘ Network nonduplication rules, which are 
subject to the contractual provisions of the network-affiliate agreements, are also often 


based on 35 mile zones from the FCC's reference point. 47 C.F.R. § 76.93. 


14. _ A straightforward, uniform 35 mile zone would eliminate the uncertainty 
and expense of Grade B signal strength testing at individual households. It would protect 
affiliates’ network exclusivity in the same manner as network affiliation agreements, and 
would be readily ascertainable, objective and understandable to consumers. It would 
standardize the affiliate's geographic area of exclusivity, without hard-to-determine 
contour maps and signal strength measurements that vary throughout the country. For 
purposes of authorizing reception of distant network signals by satellite, a 35 mile test 
would be far more appropriate and much simpler to administer than Grade B signal 
strength. 


’ Section 73.658(m) of the Commission's rules precludes stations from 
extending exclusivity over non-network programming to stations located in communities 
35 miles away. 47 C.F.R. § 73.658(m). 
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C. Network Affiliates Should be Entitled to Compensation 
for the Importation of Distant Network Signals 
by Satellite Within the 35 Mile Area. 

15. | Congress imposed the white area restrictions in the SHVA because it was 
persuaded by the broadcast industry’s contentions that local stations would lose viewers, 
advertisement revenues and the ability to fund local news and other local programming, if 
satellite carriers were permitted to retransmit distant network signals within their service 
areas.’ As James Popham, Vice President, General Counsel of the Association of Local 
Television Stations, Inc. pointed out in his Comments, however, the Federal District 
Court in Illinois rejected “on principle” this type of reasoning in a case where the NBA 
attempted to restrict the number of NBA games which a superstation could carry.® 
(ALTS Comments, pp. 7-8.) The Court found that there was “no credible evidence, 
statistical or anecdotal, to suggest that superstation broadcasts of the Bulls, the Hawks or 
the Nets, on WGN, WTBS and WWOR [superstations], steal viewers away from any 
other team’s local broadcasts or limit the number of games the teams have been able to 


sell in their local market.”” Complaints by Major League Baseball that distant carriage of 


' “The networks and their affiliates contend that the exclusivity provided an 
affiliate as the outlet for its network and its own market is an essential element of the 
overall system. They assert that by enhancing the economic value of the network service 
to the affiliate, exclusivity increases the affiliate’s resources and incentive to support and 
promote the network in its competition with the other broadcast networks and the other 
nationally distributed broadcast and non-broadcast services.” House Report No. 100- 
887(11), at 20. 


P Chicago Pro. Sports, v. National Basketball Ass'n, 754 F. Supp. 1336, 
1359 (1991). 
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sports events dilutes the audience for local sporting events, according to Mr. Popham, 


also have no substance. ([d.) 


16. Similarly, the present record is devoid of any concrete evidence that free 
television will be threatened by the importation of network programming by satellite 
within the local affiliate's service area. NRTC believes that the importation of distant 
network signals by satellite will not substantially erode the affiliate's viewing base. 
Satellite subscribers will continue to watch local news, weather and sports programming 
of local affiliates if available off-air or over cable, even if distant network programming 


were available yig satellite. (Transcript, pp. 495-496, 522.) 


17. Even though there has been no substantive evidence presented in this 
proceeding to demonstrate that affiliates would lose viewers as a result of the importation 
of distant network signals by satellite, NRTC recognizes that Congress enacted the 
SHVA in part to protect network-affiliate exclusivity. In light of that concern, NRTC 
proposes that Congress define the area of affiliate exclusivity at 35 miles, as described 
above, and permit satellite retransmission of distant network signals within the affiliate's 
area of exclusivity af a surcharge to be passed on to the affiliate. 


18. To create a uniform, bright line test for the surcharge that is easy to 
administer and consumer-friendly, NRTC recommends allowing payment to the affiliates 
within this zone without requiring proof by the affiliates that the distant signal 
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importation has actually caused a loss of advertising revenues or an erosion of viewers.‘ 
Those consumers residing within the 35 mile zone who opt to receive network signals by 
satellite would automatically be required to compensate the affiliate by paying the 
surcharge.’ No consumers willing to pay the surcharge would be foreclosed from 


receiving network satellite service. 


19. As Mr. Phillips noted, this approach represents a “win-win” solution for all 
parties. (Phillips Statement, p. 6.) Allowing nationwide distribution of network signals 
by satellite, while imposing a surcharge for the importation of signals inside the affiliates’ 
35 mile area of exclusivity, would foster the widespread dissemination of copyrighted 
works while protecting the network-affiliate relationship. With a surcharge, consumers 
would be able to receive the programming of their choice. Affiliates would be 
compensated for any perceived loss in viewership or advertising revenues. And, 


copyright holders would be compensated for the use of their product. 


In some cases, the affiliates would even be compensated through the 
surcharge for satellite reception by consumers within the 35 mile zone who do not receive 
Grade B signal strength and who would otherwise be eligible to receive satellite service 
under the current standard. 


For those consumers residing within the 35 mile exclusivity zones of more 
than one affiliate of the same network, the surcharge could simply be pro-rated and “split” 
between the affiliates. 
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D. Networks Shouid be Required to Compensate 
Satellite Carriers for the Distribution of Network 


Signals Outside the Affiliate's 35 Mile Area. 

20. The Comments and testimony in this proceeding have focused on the 
satellite carrier's responsibility to compensate copyright holders and others for the 
retransmission of copyrighted works. Missing from the debate, however, is a recognition 
of the fact that in many instances the satellite carrier retransmits network signals beyond 
the geographic area of an affiliate's network exclusivity. In those cases, NRTC submits 
that it would be appropriate for the networks to compensate the carrier (rather than vice 
versa), for providing network signals beyond the exclusive areas of the affiliates. 


21. By adding viewers beyond the networks’ existing audience reach through 
affiliates, satellite carriers are increasing the number of viewers receiving network 
signals, which warrants fair compensation by the networks. Added viewership means 
tangible benefits to the networks, it is inappropriate for networks to charge carriers 
through the compulsory license mechanism for retransmitting network signals to viewers 
outside the affiliate's protected area of network exclusivity. 


Ill. CRO REQUEST FOR ADDITIONAL INFORMATION 
22. On May 23, 1997, the CRO requested that NRTC supplement its written 
statement and oral testimony in this proceeding. NRTC’s response to the CRO’s inquiries 
regarding Section 119, which are repeated below, is as follows: 
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23. 


sfB- 


If Section 119 were amended to require giving a disclosure statement 
concerning the unserved household limitation to the viewer before the 
viewer subscribes to satellite service, what should the disciosure 
statement say? 


As described above, the current white area restrictions are impossible for 


MVPDs to apply and for consumers to understand and accept. NRTC recommends that 


the Grade B signal standard be eliminated from the statute, that network signals be 


available to consumers yig satellite on a nationwide basis, and that affiliates receive a 


surcharge for satellite retransmission of network signals within a clearly defined, 35 mile 


exclusive geographic area. A disclosure statement to implement NRTC's legislative 


proposals would be “consumer friendly” and easy for MVPDs to apply: 


24. 


“You will be charged a surcharge of $.XX to receive distant 
network signals (L.¢,, ABC, NBC, CBS, Fox, and PBS) by 
satellite if you reside within 35 miles of [the city of license 
reference point.” 


On the other hand, to comply fully with current statutory requirements 


regarding the importation of distant network signals by satellite, the disclosure would be 


required to state: 


“Can you receive through the use of a conventional outdoor 
rooftop receiving antenna, an over-the-air signal of Grade B 
intensity (as defined by the Federal Communications 
Commission) for any or all of the primary network stations 
(Le., ABC, NBC, CBS, Fox, PBS)?" If so, you are 
ineligible to receive those network signals by satellite. 


Any disclosure statement not mirroring the precise language of the statute would be 


subject to challenge that it mischaracterizes and distorts the current unserved household 
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limitation contained in 17 U.S.C. § 119(d\(10). 


25. Obviously, this type of disclosure statement would be useless for 
consumers because “Grade B signal strength” is not defined by the FCC, and the concept 
itself has no meaning to consumers. Furthermore, the definition of a “conventional 


outdoor rooftop receiving antenna ” is unknown. 


26. Asa distributor, NRTC has relied on information provided by satellite 
carriers and others in prequalifying subscribers to receive network signals by satellite 
under the existing statutory limitations. NRTC's good faith efforts at prequalification 
include written statements to potential subscribers explaining that they may not receive 
network signals by satellite if they receive a “clear picture,” a “clear signal,” or a “good 
quality picture,” “without static, ghosting, etc.” with a conventional rooftop antenna. 


° If the broadcast and satellite indus‘ , »ot reach a voluntary 
agreement on a new means to determise  cther a viewer lives in an 
unserved household, should some mandatory arbitration or other 
dispute resolution mechanism be put into the law? 


27. | No. Mandatory arbitration under the existing statute would not be helpful. 


As discussed in NRTC's Reply Comments, the current “unserved household” test is based 
on an unworkable signal strength standard and is unrelated to the affiliate's geographic 
area of network exclusivity. Congress should allow nationwide distribution of network 


signals by satellite, while imposing a surcharge to be paid to affiliates for the importation 
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of signals inside the affiliate's 35 mile area of exclusivity. Networks should compensate 


carriers for the retransmission of network signals beyond the affiliate’s area of 


exclusivity. 


° How often does the Grade B signal intensity measurement fail to 
predict whether the household is getting good reception? 


. How should the picture quality test be standardized to avoid 
subjectivity? 


. If it is determined that the viewer lives in a served household, should 
there be a right of appeal, and how should that appeal work? 


. What better way is there to test whether a viewer lives in an unserved 
household rather than the Grade B signal intensity measurement? 


28. The Grade B signal intensity measurement regularly fails to predict the 
quality of picture reception at any given household. As noted in the testimony of William 
Hassinger, the Grade B contour was not developed by the FCC to measure picture 
quality, and it is not a reliable means of predicting picture quality. (Transcript, pp. 249- 
252.) Furthermore, as described in NRTC's Reply Comments, signal strength and picture 


quality are unrelated to the affiliate's area of network exclusivity which the SHVA seeks 


to protect. 


29. The Grade B signal strength test should be replaced with a 35 mile test 
that compensates affiliates for the importation of distant signals within their protected 
areas of exclusivity. Under this test, which is objective and clearly defined based on 


geographic territory, there would be few foreseeable reasons for appeal. 
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° Would satellite carriers be willing to abide by the same regulatory 
restrictions that the cable systems abide by in their provision of 
distant signals? If not all, which ones? 

30. Satellite and cable are based on two different distribution technologies 

(satellite and terrestrial), serving two different markets (local and national). Satellite is a 
developing industry, while cable is mature. It would be inappropriate to impose the same 


regulatory restrictions on both markets. 


° How do you equalize the rates between satellite carriers and cable 
systems when some cable systems pay far less than satellite carriers 
and some cable systems pay far more than satellite carriers? 

31. | This question erroneously implies that the copyright rates of cable systems 

and satellite carriers are roughly equal, with some cable systems paying more and some 
paying less than satellite carriers. This is clearly not the case. On average, satellite 


carriers pay far more than cable operators for the same programming. 


32. According to the SBCA, for the period ending June 30, 1997, satellite 
carriers pay $.06, $.14, or $.175 per subscriber for each network or superstation signal 
retransmitted. By contrast, under Section 111, the SBCA estimates that the effective 
1995/2 royalty rates for all cable systems to be $.025 for network signals and $.098 for 


superstations.'° This wide disparity in rates is unjustified and anticompetitive. 


” Comments of SBCA, pp. 9-12. 
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33. | AsNRTC pointed out in its comments, royalty fees paid by satellite 
carriers and cable interests vary in part due to a difference inherent in the way the fees are 
calculated. Cable fees are calculated under Section 111 based on the gross receipts of a 
given cable system. In contrast, satellite carrier fees are calculated under Section 119 
based on a per subscriber per month formula. These differences reflect the existence of 
two separate licenses and two differing technologies for video programming distribution, 


yet they result in an artificial competitive advantage for cable."' 


34. Another reason why satellite carriers typically pay higher royalty fees 
under current law is that satellite fees increase faster over time. The cable license is 
permanent. Satellite royalty fees, however, must be negotiated and arbitrated under a de 
facto 5-year schedule, following complex negotiation and arbitration processes. As a 
result, satellite royalty fees historically have not increased in a smooth curve but have 
jumped precipitously. The amount cable pays rises only with increases in gross receipts 


based on statutory rates initially set by law in 1976. 


35. It is unreasonable for one segment of the video programming industry to 
have its rate formulas imbedded in a permanent compulsory license (cable) at a lower 
effective rate, while the other segment (satellite) is subject to higher rates due to the 


market pressures of negotiation and arbitration on a statutorily mandated schedule. The 


Statement of B.R. Phillips, NRTC, pp. 7-9. 
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certainty of the cable formula provides an artificial competitive advantage embedded in 


federal copyright law. 


36. Section 119 royalty rates should be calculated under a clear statutory 
formula that results in copyright rates that are comparable to cable. The CRO should 
recommend to Congress that the copyright rates be competitively neutral. Copyright rate 
discrimination should be prohibited.” 


IV. CONCLUSION 

NRTC urges the CRO to recommend that Congress make permanent a separate 
satellite carrier compulsory license. Satellite carriers should not be required to pay higher 
royalty fees than cable operators. Most importantly, NRTC urges the elimination of the 
current white area restrictions. Allowing nationwide distribution of signals by satellite, 
while imposing a surcharge to be paid to affiliates for the importation of distant network 
signals inside a 35 mile area of exclusivity, would foster the widespread dissemination of 
the satellite carrier retransmits network signals beyond the affiliate's local area of 
exclusivity, the networks should duly compensate the carrier for the value and revenue 


added due to increased viewership of their programming. This is a workable solution to 


” Cf., 47 U.S.C. § 628(c\(2)(B), which prohibits discrimination in the price 
for cable programming by satellite cable programming vendors in which a cable operator 
has an attributable interest. 
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the vexing Grade B problem, and would finally make consistent the Nation's copyright 
laws and its pro-competitive telecommunications policies. 
Respectfully submitted, 


B.R. Phillips, Ill 

Chief Executive Officer 

Steven T. Berman, Senior Vice President 
Business Affairs and General Counsel 
NATIONAL RURAL 
TELECOMMUNICATIONS COOPERATIVE 
2201 Cooperative Way, Suite 400 

Woodland Park 

Herndon, Virginia 20171 

(703) 787-0874 
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Washington, D.C. 20001 
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Before the + sosh-aiiidbeieiemeenieinaditivameeaent ar eal 
LIBRARY OF CONGRESS 
COPYRIGHT OFFICE 


In the Matter of 

REVISION OF THE CABLE AND Docket No. 97-1 
SATELLITE CARRIER 
COMPULSORY LICENSES 


REPLY COMMENTS OF ABC, INC. 


ABC, Inc. (ABC) submits these further comments on the need for reform of 
compulsory license policy regarding the redistribution of over-the-air television signals. 
In its initial comments, ABC proposed a conceptual framework for assessing whether and 
pursuant to what terms compulsory license access to over the air broadcast programming 
should be allowed. 


In these reply comments, we apply that conceptual framework to the treatment of 
network programming and to distortions in the distant signal rights as they have been 
interpreted for national superstations. Finally, we reiterate our strong support for 
improved enforcement of the Satellite Home Viewer Act(SHVA). 


FUR EDOFEE GRY TRIETY GRO VeluD OF RENNES poagpenniny > COVE Rs anane 
be disputed. 


Continued exclusion of network programming from compensation allotted to all 
other program providers under the cable compulsory license, 17 U.S.C. 111 results in 
marketplace distortions that cannot be justified. There is simply no reasonable basis for 
continuing to accord network program copyrights less protection than other broadcast 
program copyrights. 


We start with the self-evident proposition that the value of network programming 
to program distributors surpasses that of nonnetwork broadcast programs. Even those 
viewers that have all the options available via competing Multichannel Video 
Programming Distributors (MVPDs), have high demand for network programming. Of 
the homes receiving the superstation WTBS by any means last month, ABC, NBC and 
CBS affiliated stations had a combined primetime rating of 25.4 and WTBS had a 
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primetime rating of 1.9. Of the homes receiving the superstation WGN by any means 
last month, ABC, CBS, and NBC affiliate stations had a combined primetime rating of 
25.2, while WGN had a primetime rating of 1.’ 


Networks offer the greatest quantity of high quality, original, general-interest 
programming with broad audience appeal. Networks show a much higher proportion of 
criginal programs than do most other program channels. Over 95% of the segments 
broadcast by ABC, CBS, and NBC per week during a three week sample in 1995 


contained original programs.” In comparison, two popular superstations, WGN and 
WTBS aired only 47% and 21% of original broadcasts during this sample period, 


respectively.” 


To achieve this level of production of original programming, the networks incur 
program production costs that are substantially higher than any other competing 
programming network’s program costs. Paul Kagen estimates that in 1995 for all 
programming expenditures (not just original programs), ABC spent $2.013 billion, CBS 
spent $1.67 billion and NBC spent $2.941 billion. Information on the program 
expenditures of superstations is not available, and so to create a context we note that most 
cable networks spend less than one-tenth the amount of broadcast networks on 


. 4 


Section 111 permits MVPDs to use this significant, high cost programming to 
increase subscribership and profits without the permission of the copyright owners and 
without having to pay any royalty payment for that use. Such a result turns copyright 
policy on its head. 


At the very heart of copyright law is the notion that copyright holders should 
participate in the benefits from distribution of their products by third parties. An 
extraordinarily compelling reason is required for any exception that would permit third 
parties to use another’s copyright material for gain without compensation to the copyright 
owner. When it first enacted section 111, Congress elected to compromise the networks 
copyright protection’ for two basic reasons. However compelling they may have been in 
1976, those reasons each lack merit today. 


In 1976, one rationale offered for excluding network payment was the need to 
support an emerging cable distribution service. Putting aside the original merit of a 


» Nielson Media Research, National Television Index, Viewing Sources Track, April 28-May 25, 1997 

* Direct Case of the ABC, CBS, and NBC Television Networks In the matter of 1997 Satellite Carrier Rate 
Adjustment Proceeding, Cocket No. 96-3, CARP-SRA, before the Copyright Office Copyright Royalty 
Arbitration Panel, December 2, 1996, Testimony of Bruce Owen, Economists Incorporated, pp. 20-23. 

‘id 

* Id at 23 (“The next closest cable network in program expenditures is HBO, which spent something less 
than $1.3 billion for programs in 1995. All other cable networks each spend less than $1 billion per year 
for programs and most spend less than one-tenth the amount of broadcast networks.”) 

*ITUSC. 111(dX3) 
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policy that made copyright protection turn on the financial worth of the user, no one can 
seriously contend that the cable industry continues to need “start-up” protection. 


Second, it was asserted that copyright protection should not apply to network 
and therefore had already been compensated by television advertisers. In effect, it 
reflects a judgment that if the copyright holder has other means of compensation, his _ 
works do not need protection from additional distribution by third parties. But that is 
fundamentally inconsistent with traditional copyright principles. No rational copyright 
policy allows third parties to profit free-of-charge from copyright owners’ investments, 
simply because the copyright owner has access to compensation through other means of 
distribution. Equally important, the rule is unfairly discriminating against networks. 
Superstations such as WTBS and WGN both sell national advertising and their 
programming is compensated. Since national advertising has existed for some time both 
in programming that is compensated under section 111 and in network programming that 
is not, such advertising can no longer be cited as grounds for failure to compensate 
network program owners. 


C estncted the » ae etinction in the 
SHVA, by requiring compensation for all programmers (including network 
programmers). This is an appropriate evolution in policy and should be expanded to 
apply to any compulsory license in which other programmers are compensated. The 
ability of networks to participate in the SHVA distribution was upheld by the Copyright 
Royalty Tribunal in 1991.’ The Copyright Office has supported equal treatment of 


network programming regarding compulsory license fees in the pest and should continue 
to do so. 


* Hubbard Broadcasting, Inc. v. Southern Satellite Systems, Inc., 777 F.2 393 (8* Cir. 1985)(upholding the 
ability of independent stations to substitute national advertising under the cable compulsory license) 

* 1989 Satellite Carrier Royalty Distribution Proceeding, 56 Fed. Reg. 20414, 20416 (May 3, 1991) 

* Hearings on the Copyright Broadcast Retransmission Licensing Act of 1992, H.R. 4511, before the 
Subcommittee on Intellectual Property and Judicial Administration of the House Judiciary Comm., i02nd 
Cong., 2nd Sess. (1992). At the conclusion of those hearings, Chairman William J. Hughes submitted 
several written questions to the Copyright Office, including the following question regarding the specific 
rates that had been proposed in H.R. 4511: 


Question: H.R. 4511 also changes the way in which retransmission systems will pay for their 
carriage. Instead of the complicated rules and formulas in section 111, H.R. 4511 has flat per 
subscriber rates. The rates are 3 cents for local retransmissions; 12 cents for distant independent 
stations; and 3 cents for distant network and noncommercial educational stations. 

The differential between the distant signals is based on section 119, which in turn is 
based on the way distant signal equivalents are treated in current Section 111. Since H.R. 4511 
does away with distant signal equivalents and permits network stations to share in the pay-out 
stage, would the Copyright Office support a single rate for retransmission of all stations? 

Do you have any thoughts on what such single rate should be? 
Answer: The Copyright Office supports equalization of the per subscriber rates for distant signals. 
The rates in H.R. 4511 of twelve cents for distant independent broadcast signals and three cents 
for distant network signals are based on the rates established in section 119, which were taken 
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In sum, there is no copyright or other policy grounds to justify continued 
government policy mandating zero-priced access to network programs. Network 
programs should be afforded the same respect as all other broadcast programming and be 
subject to the same license fee policies as all other broadcast programming. 


License fees for redistribution of broadcast signals by any MVPD should reflect the 
market value of the programming on all broadcast signals, including network 


signals. 


In 1994, Congress agreed that SHVA license fees for all station signals should 
reflect their market value. That fundamental principle should be extended to any distant 
signal compulsory license the Copyright Office recommends to the Congress. The 
disparity of current rates under both sections 111 and 119 are nonsensical, but at least 
with regard to the SHVA, an arbitration panel is now setting market rates for all stations, 
including network stations. This is an evolution in policy that eliminates the fundamental 
flaw in the use of distant signal compulsory licenses to subsidizes MVPD’s. Even worse, 
under the cable compulsory license, distant network stations are valued at only one 
quarter the rates for all other stations. This policy bears no relationship to the actual 
value of any programming, particularly distant signal network programming. 


The substitution of national advertising in distant signals distorts the market place 
and harms competitors. 


The compulsory license was designed for the retransmission of a local signal as it 
existed in its original form. In the Hubbard case’, the Eight Circuit Court of Appeals 
allowed local stations to alter that original form through the insertion of national 
advertisements in a separate satellite feed to gain national distribution of that altered 
signal using the cable compulsory license. Section 111 was never intended as a device to 
enable local stations to alter the content of the local signal yet gain national distribution in 
this manner.'° The Hubbard case was wrongly decided and should be reversed. The 


from the amounts paid under section | 11 at the time of passage of the Satellite Home Viewer 
Act... 

HR. 4511 changes the royalty pay-out scheme from only non-network programming 
expressly to allow networks to enjoy the benefits of royalty distribution. Because networks can 
share in the royalties, it no longer is necessary to value a distant signa! at 25 percent of that of an 
independent signal. Distant network and independent signals are of equal value in terms of 
royalty compensation; therefore, it makes sense to equate their per subscriber rates. 


* See infra note 5. 

° Examining Cable Television Copyright Issues, Focusing on the Cable Television Compulsory License 
Repeal Proposal, Hearings before the Subcom. on Patents, Copyrights and Trademarks of the Senate 
Comm. on the Judiciary, \02nd Cong., 2nd Sess. 234 (1992), in which Senator Kennedy stated: “Mr. 
Turner, quite frankly, when I voted, | voted for [section 111], because pay TV wasn’t going to have any 
advertising. That's one of the reasons. If we are going to have real competition between people who are 
going to pay and on the other hand you are going to have advertising. | faintly remember, I haven't gone 
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Copyright Office should recommend that any distant signal compulsory license be limited 
only to the redistribution of the local signal without any content modification, as was 
ss Hy i ' i git 


SHVA enforcement of unserved household restrictions is critical to the long-term 
health of free, local over-the-air broadcasting. Enforcement of these restrictions 


must be supported by traditional copyright penalties. 


We associate ourselves with and strongly endorse the comments of NASA and 
NAB regarding this subject and urge the Copyright Office to support the common sense 
provisions in the settlement in principle between network stations and most of the 
affected carriers regarding the identification of unserved households. It is important that 
the Copyright Office support the settlement initiative as a productive, workable, private 
sector solution. The Copyright Office should also recommend that the SHVA be made 
subject to the penalties in Title 17, which are applicable to all other copyright violations, 


Conclusion 
ABC, Inc. encourages the Copyright Office to pursue those reforms of 


compulsory license policy that minimize the distortions in the marketplace that result 
from compulsory license exceptions to traditional copyright policy. 


back though it, but that is what I think most of us, that’s my recollection. Now you have it the other way. 
You have all the advertising and you do have to pay. 

“But quite frankly, I’ll let the record speak for itself, this was so, that we were going to have an 
alternative to the networks, you weren't going to have it both [ways).”) 
'' While eliminating advertising substitutions in superstation feeds would answer one of ABC's arguments 
for compensation of distant signal carriage of network programming, eliminating advertising substitutions 
in superstation national feeds cannot correct or justify the failure in section 111 to protect the copyright 
interests of network programmers. 
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SUMMARY 


SCBA, the only voice solely representing small cable, provides this reply testimony to allow 
on smail cable and viewers in rural America. Despite recent consolidation in the cabie industry, more 


considerations that the Office must make as it evaluates various proposals, include: 


¢ Reteation of the compulsory license for small systems does not inflict substantial harm 


on copyright holders. 


Retransmission payments. Many small operators provide consideration to 
broadcasters in return for obtaining consent to retransmit their signals. Small cable 
has fully paid for the right to retransmit these signals. If copyright holders feel 
cable operator. 

Small cable serves a small percentage of national cable subscribers. Small cabie 
provides essential services to those who need them mosi -- residents of rural or insular 
areas. Nevertheless, small and independent systems serve only about 12% of national 
subscribers. Any additional compensation to copyright holders would result in far 
copyright and transaction costs would impose unreasonable burdens on viewers in 
rural America. 


6 The copyright fee structure for small cable needs neither restructuring nor 


simplification. The current simple system was purposely developed by Congress to fulfill 
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important public policy goals of providing diverse and reasonably priced programming to 
rural America. 

+ A flat per subscriber fee could cause a 400% to 3,000% increase in copyright costs to 
small cable. The Office should not allow a shift of copyright expense from large to small 
cable, thus placing an inordinate burden on small cable businesses and rural America. 

7 The satellite programming model basing programming cost inversely to system size 


presents an economic aberration arising from grossly disparate bargaining power. 
¢ The Office should strengthen the Satellite Home Viewer Act: 


¢ Require unequivocal disclosure of network signal importation limitations to 
potential customers to help cure illegal network importation — the source of 
most violations and abuses by DBS operators. 
. Retain « strong objective signal strength standard. 
* __ Do not implement a residential appeal process that would only increase costs 
and encourage expansion of already widespread abuses. 
* __ Retain the 90-day waiting period after cable service to help preserve localism 
goals promoted by Congress. 
¢ Hold DBS operators to the same local signal carriage obligations and restrictions as 


cable in order to help preserve localism. 


Before the 
LIBRARY OF CONGRESS 
COPYRIGHT OFFICE 
Washington, D.C. 20540 


In the Matter of ) 
) 
Revision of the Cable and Satellite ) Docket No. 97-1 
Compulsory Licenses; ) 
Pubiic Hearings ) 
REPLY TESTIMONY 


OF THE 
SMALL CABLE BUSINESS ASSOCIATION 


L INTRODUCTION 

During the submission of written and oral testimony, a number of issues and proposals have 
come to the forefront of this proceeding that would have a profound, and often negative, impact on 
small cable. SCBA submits this reply testimony to identify those issues and to provide additional 
information relative to small cable issu<: 

As the only representative voice devoted solely to small cable issues, SCBA strongly 
encourages the Copyright Office to exercise extreme care, as proposals to simplify and distribute 
burdens can often impose significant disparate burdens on small cable. Many of the proposals 
advocated before this Office threaten to undermine important public policy objectives established by 
Congress over the last 20 to 60 or more years. The reasons supporting these policies remain as valid 
today as they did when Congress first established them. 
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IL. THE VAST MAJORITY OF SMALL CABL® SYSTEMS REMAIN 
INDEPENDENTLY OWNED AND OPERATED. 


A. A Vast Number of Smali Cable Systems Continue to Provide Service to Rural 
America. 


Any action by the Copyright office to modify either the compulsory license or the copyright 
fee schedule will profoundly impact thousands of small cable systems. SCBA reiterates that small 
systems comprise the vast majority of cable systems in this country.’ The following table highlights 
the significant number of small systems that provide cable service across America: 


249 & under 3,272 29% 29% 


250 - 499 1,513 14% 43% 
500 - 999 1,458 13% 56% 
1,000 - 3,499 1,968 18% 14% 
3,500 - 4,999 421 4% 78% 
5,000 - 9,999 658 6% 83% 
10,000 - 19,999 512 5% 88% 
20,000 - 49,999 437 4% 92% 
50,000 & over 256 2% 94% 
Not available 631 6% 100% 


The shear volume of small cable systems provices a compelling reason to carefully measure 
the impact of any copyright changes. More than eight thousand systems -- almost three quarters of 
all cable systems -- have less than 3,500 subscribers.’ Similarly, 6,243 systems (56% of all cable 


systems) have less than 1,000 subscribers. 


"Written Testimony of the Small Cable Business Association (“SCBA Testimony”) at 5. 
*Warrens Television and Cabie Factbook, vol. 64, p. 1-81. 
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The FCC has recognized that systems of 15,000 or fewer subscribers face special challenges 
in terms of unique cost structures and lack of sufficient subscriber base to undertake time-consuming 
or costly regulatory burdens.’ If a system of 15,000 subscribers warrants protection, certainly the 
huge number of systems with far fewer subscribers 2!so warrant special, if not greater consideration. 

SCBA understands that some may find the large number of small systems surprising. The 
reasons become obvious when one takes into consideration why these smail systems exist. Many 
small systems serve rural areas that have characteristics that prohibit the development of large 
systems. Typical characteristics include isolation of communities by geographic features (e.g., 
mountains)* or lack of population (e.g., widely scattered population pockets). Without cable 
television, many of these population pockets could not receive broadcast programming, either local 
or distant.‘ 

B. Most Small Systems Remain Independently Owned and Operated. 

The significant consolidation in the cable industry in recent years has not substantially affected 


small cable. Many large, multiple system operators (“MSOs”) have gone by the wayside in recent 


*Sixth Report and Order and Eleventh Order on Reconsideration, 10 FCC Red 7393 (rel. 
June 5, 1995) (“Small Systems Order”) at { 6. 


“West Virginia’s rugged mountainous terrains causes it to have a large concentration of very 
small systems. 


‘Isolated pockets of small population centers exist throughout the country outside densely 
populated urban areas. 
“Communities in mountainous terrain or rural communities outside the Grade B reach of in- 
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years. But for the most part, the large MSOs have no appetite to gobble up small cable. A few 
factors help explain the distaste most large operators have for small cable systems. 

Small cable systems often exist in areas where clustering and growth opportunities remain 
limited because of geographic barriers or insufficient population densities. Consequently, small 
systems do not offer sufficient economies of scale to meet the rate of return requirements of large 
MSOs. Similarly, small cable often serves areas with lower population densities that require higher 
capital investment and operating costs as measured on a per subscriber basis than large MSOs are 
willing to accept. The fundamental laws of economics that made small systems unattractive to large 
MSOs and even in-service-area telephone providers’, continue to repel those requiring highly 
profitable systems that generate significant rates of return. Rather, small cable systems remain the 
province of independent entrepreneurs willing to undertake the greater risk and lower financial 
rewards that define small cable. 

Most small systems remain unaffected by cable industry consolidation as most have no 
affiliation with a large MSO. Recent FCC data supports this. The FCC determined that 66% of all 


cable systems were both: (1) small; and (2) not affiliated with a large MSO. When compared to total 


"Local telephone companies have always had legal authority to provide cable services in rural 
areas (i.e., areas with fewer than 2,500 inhabitants). 


"Small Systems Order at§j 33 (systems with 15,000 or fewer subscribers and not affiliated with 
an MSO with 400,000 or more subscribers). 
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data for systems with 15,000 or fewer subscribers, the Copyright Office can determine that most small 
systems remain independently owned and operated: 


Under 15,000 Independently Owned 7,343? "66% 


Under 15,000 MSO Owned or Affiliated 2,203"° 19% 
Over 15,000 949'! 9% 
Information not Available 631" 6% 
Total 11,126” 100% 


The Copyright Office has asked how many small independent cable systems exist." Applying 
the FCC’s definition of “small,” 9,546 systems'* meet that definition. Of those, 7,343, or 76% of 
small systems, operate independent of large MSOs. This amount supports SCBA’s assertion that a 
large number of small independently owned systems continue to provide vital communications 


*Total number of systems multiplied by 66% (11,126 x 66%). 

Total small systems less those independently owned (9,546 - 7,343). 

'\Warren's Television and Cable Factbook, Vol. 64 at 1-81. 

"Id. 

"Id. 

“May 23, 1997 Copyright Office letter to Matthew Polka, SCBA President, question 4. 

‘This amount represents the total of all small systems both independently owned and those 
affiliated with a large MSO (Warren's Television and Cable Factbook, Voi. 64, (aggregation of 
systems under 10,000 plus half of the systems between 10,000 and 20,000)). 
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Ill. The Financial Viability of Small Cable Requires Retention of the Compulsory License. 


A. Small Cable and its Subscribers Cannot Afford Any Transactional Costs 
Imposed by Proposed Alternatives to the Compulsory License. 


The retention of the compulsory license is essential to the ability of small cable to carry 
broadcast programming. SCBA reiterates that small cable cannot bear the high per subscriber cost 
associated with seeking and obtaining copyright clearances on individual programming or types of 
programming. '* 

Even if a small operator used groups to secure clearances, a small operator could never have 
complete certainty that it had all clearances. Small operators lack the administrative staff to review 
copyright clearances to ensure that they have all necessary clearances prior to accepting 
programming. The absence of a compulsory license, coupled with copyright infringement liability, 
will cause many small operators to drop broadcast programming as either too expensive or too risky 
to cablecast. 

Congress recognized these small cable issues when it crafted the original compulsory license 
in 1976. The high per subscriber transacticn costs that small cable would incur in the absence of a 
compulsory license concerned Congress. As described by one court: 

But Congress also recognized that the transaction costs accompanying the usual 

scheme of private negotiation that controls the use of copyrighted materials could be 

prohibitively high. [Citation omitted]. The operator of a small cable system in a rural 

area, for instance, might find it more profitable to forgo rebroadcasting a wide variety 


of signals rather than to negotiate with various copyright owners in Atlanta, Chicago, 
and Los Angeles; cable operators, subscribers, and copyright holders would all be 


'*SCBA Testimony at 2 - 6. 
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worse off under such circumstances than in a world where the retransmission rights 
could change hands at a lower cost."’ 


The Concerns of Congress in 1976 remain valid today. Good public policy in 1976 remains 
sound public policy more than 20 years later. The Copyright Office should recommend retention of 
the compulsory license, at least for small cable systems. 


B. Copyright Holders Suffer No Significant Harm by Retention of the Compulsory 
License. 


SCBA understands that the Copyright Office may seek another framework to compensate 
copyright holders for use of their property. Copyright owners contend that only reliance on market 
negotiations will result in fair compensation for use of their copyrighted material. Even if the Office 
accepts this assertion, the Office must take two critical factors into consideration: (1) many 
broadcasters already require consideration in the form of retransmission consent fees in addition to 
copyright royalties; and (2) the number of cable subscribers served by small cable remains relatively 
low. 

As part of the Cable Television Consumer Protection and Competition Act of 1992, Congress 
permitted broadcast stations to elect the procurement of retransmission consent by cable operators 
as a precondition to carriage. Many broadcasters now receive valuable consideration (either in cash 
or in kind) from cable operators. These amounts are in addition to copyright fees paid pursuant to 
the compulsory license. Retransmission consent terms and conditions remain entirely unregulated.'* 
These negotiations represent the free market at work. Broadcasters have received full and fair value 


''Cablevision Systems Development Company. v. Motion Picture Association of America, 
Inc., 836 F.2d 599 (D.C. Cir., January 5, 1988) at 602. 


"47 C.F.R. 76.64. 
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for the retransmission of their programming. If the underlying copyright owners believe they have 
not received adequate consideration, the issue rests in the contract that the copyright holder has 
negotiated with the broadcaster. The cable operator should not have to pay twice. 

Another important consideration involves the balancing of harm to those who view cable 
transmissions in rural areas and the copyright owners. As SCBA has detailed in its testimony, any 
increase in the transactional cost will likely have severe implications for viewers of broadcast 
programming on cable in many rural areas. These implications include significant increases in price 
and/or loss of program diversity, including loss of critically important local programming that many 
of these viewers cannot receive over-the-air. On the other hand, while small cable comprises a huge 
number of systems, because they individually serve relatively small groups of customers, independent 
small systems only serve about 12% of all cable subscribers nationally.’ The Office must weigh the 
severe detrimental impact on viewers in rural America against any perceived harm inflicted on 
copyright holders by not changing the compulsory licensing scheme for 12% of the national market. 
The weight of the harm from any changes would fall disparately on the shoulders of those living in 
rural America. 

IV. ANY COPYRIGHT FEE STRUCTURE MUST NOT IMPOSE A DISPARATE 


FINANCIAL BURDEN ON SMALL SYSTEMS THAT MUST IMPORT A 
SIGNIFICANT NUMBER OF SIGNALS. 


The Copyright Office seeks simplification of the copyright fee computation methodology. 
SCBA does not object to simplification. It does, however, object to any “simplification” that shifts 


the cost of copyright licensing from large to small systems. 


'°Small Systems Order at ¥ 2. 


A. The Public Policy Crafted by Congress to Ensure Viewers in Rural America 


Have a Comprehensive Complement of Off-Air Signals at a Low Cost Remains 
Good Policy. 


The perception that low copyright costs for small systems were created solely to provide an 
economic benefit to small systems is unfounded. Rather than view this as welfare for small cable 
entrepreneurs, the Copyright Office must focus on the public policy objectives Congress had in mind 
when it crafted the current system: 

Because many smaller cable systems carry a large number of distant signals, especially 

those located in areas where over the air service is sparse and because smaller cable 

systems may be less able to shoulder the burden of copyright payments than large 

systems, the Committee decided to give special consideration to cable systems with 
semi-annual gross receipts of less than $160,000.” 
Congress sought to benefit viewers in rural America. By making it economically feasible for small 
cable to carry the signal complement desired by Congress, Congress ensured that the viewers benefit 
through greater diversity in programming and lower priced service. 

The facts supporting this policy remain unchanged. Small cable must often import a 
disproportionate number of signals to provide rural viewers with a full complement of off-air signals. 
Consider some of the following examples of small cable providing a full complement of off-air signals 
to their customers: 
¢ Brookland, Arkansas -- a small town in northeast Arkansas served by Friendship Cable of 

Arkansas. Friendship provides service to just over 300 homes outside the reach of television 

stations in Memphis and Little Rock. To provide a full complement of signals, Friendship 

carries the two local signals from Jonesboro, Arkansas, but imports five signals from 

Memphis and one from Little Rock, in addition to other independent stations from Chicago 


H.R. Rep. No. 94-1476, 94th Cong. 2d Sess. 89 (“House Report”) at 96-97. 
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and Atlanta. Without the ability to import these distant signals at low cost, the residents of 

Brookland would receive service from only one network and one PBS station. 

+ Almira, Washington -- a small town nestled in between mountains in central Washington 
has a cable system providing 63 local homes with their only source of “local” off-air 
programming. To provide these homes with viewable signals, Sun Country Cable brings in 
certain Spokane stations and microwaves other Seattle stations over the Cascade Mountain 
Range to citizens of Almira. 

4 Chelan County, Washington -- a county in the Seattle Area of Dominant Influence, but 
located within the Cascade Mountain Range between Seattle and the antennas of local 
residents. To compensate, Sun Country Cable brings in four Seattle stations, one Tacoma 
station, two Spokane stations and one station each from Chicago and Atlanta. Geographic 
features prohibit off-air reception of most signals. The only way the 245 subscribers can 
receive these signals is through the efforts of a small cable provider. 

The practice of encouraging small and rural cable operator importation of distant signals 
remains sound public policy more than 20 years after its initial adoption. The record contains no 
evidence to dispute this or warrant a change in public policy. Rather, the record contains substantial 
evidence to support retention of this important public policy. 


B. Restructuring of Copyright Fees Must Not Place Disparate Burdens on Small 
Cable. 


At least one national cable trade organization has declared that its members do not object to 


a revenue neutral restructuring of copyright costs.” SCBA also does not object to a restructuring 


“Written Statement of the National Cable Television Association (“NCTA Statement”) at 9. 
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of the computation es long as none of the costs incurred by large systems shift to small systems as 
a result, Stated differently, SCBA 
cable systems. 

1. The rules governing small cable do not need simplification. 


a. Many small systems pay the minimum copyright fee and have 
minimal! compliance burdens. 


SCBA understands that the Copyright Office has concerns about the complexity that the 
current long-form copyright computations present to all those involved in the process, including cable 
operators, copyright owners and the Copyright Office itself. Using FCC regulations that are often 
more than 20 years old causes significant difficulty, especially when new circumstances arise. 

Despite this potential need for change, SCBA urges the Copyright Office to also acknowledge 
that the mechanism applied to small systems needs no repair. The current reporting system on the 
SA 1-2 Short Form needs no simplification. It presents a straightforward calculation that small 
operators can undertake without a significant investment in time or outside assistance. 


b. Simplification of copyright computations for long-form filers 
should not cause an increase in copyright cost for small cable. 


The Copyright Office should make any changes in the copyright compliance and computation 
system to those segments requiring change -- filers using the SA 3 Long Form. Fundamental fairness 
mandates containment of the impact of any changes to systems using that form. Simplification of the 
that small cable incur lower copyright costs to facilitate importation of a full complement of broadcast 


signals to viewers in rural America who otherwise would not have access to this programming. 


1} 
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2. A flat per subscriber fee would adversely impact viewers in rural 
markets. 


The Copyright Office has raised a number of issues related to charging either a flat fee per 
subscriber, or a fee based on gross revenues that the Office believes would mirror the fee structure 
imposed by many satellite programmers.” Because of their potentially disastrous effects on small 
cable carriage of broadcast programming, SCBA urges close study of these issues. 


a. Small cable should pay a lower per subscriber fee than large 
systems. 


In 1996, cable operators paid $175,491,074 in copyright fees.” When spread equally over 
about 62 million subscribers, operators paid on average $2.83 per subscriber annually, or $0.24 per 
subscriber monthly. Small cable, on the other hand, pays substantially less. A sraall cable system with 
under $75,800 of semi-annual gross receipts subject to copyright fees will typically have no more than 
400 to 600 subscribers.” The cost per subscriber for small cable systems paying the minimum fee can 


range as follows: 


SCBA does not know of any satellite programmers that assess fees as a percentage of gross 
revenue. As discussed more fully in this testimony, most satellite programmers base affiliate fees on 
the number of subscribers receiving the programming. 


“Information based on amounts initially reported for 1996-1 and 1996-2 filings per the 
Licensing Division, Copyright Office. 


*SCBA estimates that basic cable fees for small cable typically range between $20 and $30. 
Often, small operators cannot offer tiered services. Consequently many operators offer a single level 
of service, exposing a greater amount of gross revenues to inclusion in the copyright fee computation. 
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100 $0.0467 
250 $0.0187 
400 $0.0117 
600 | $0.0078 


Using these examples, a shift to a single national flat fee would likely increase small cable 
copyright costs by a factor of between 10 and 60. Small cable and its customers cannot afford 
a 400% to 3.000% increase in copyright costs. 
after carefully evaluating the financial impact of copyright fees on small systems. Congress expressed 
concern that small cable could not bear costs at the same rate imposed on large systems: 


Pursuant to the foregoing formula, copyright payments as a percentage of gross 
receipts increase as the number of distant television signals carried by a cable system 
increases. Because many smaller cable systems carry a large number of distant 
signals, especially those located in areas where over-the-air television service is 
sparse, and because smaller cable systems may be less able to shoulder the burden of 
copyright payments than larger systems, the Committee decided to give special 
consideration to cable systems with semi-annual gross subscriber receipts of less than 
$160,000 ($320,000 annually).” 


3. Small cable should pay copyright fees at lower per subscriber rates. 
The Copyright Office attempts to draw analogies between the current economic framework 


imposed on small cable by satellite programmers and the structure of a new copyright compliance 


“House Report at 96 - 97. Reprinted in 5 U.S. Code Congressional and Administrative News 
at 5711. 
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Small cable typically pays for satellite programming on a fixed cost per subscriber. While not 
directly tied to gross receipts, the cost per subscriber typically decreases as the number of total 
subscribers served by the operator increases. In the final analysis, small cable pays substantially more 
for satellite programming than do large operators. This results not from any cost savings associated 
with quantity discounts, but rather it results from gross inequality in bargaining power between small 
cable and programming producers. 

Satellite programming rates also reflect the unequal bargaining power between large operators 
and satellite programmers. For satellite programmers to be financially viable, they generally must 
obtain carriage on the systems controlled by large operators. For example, Tele-Communications, 
Inc., and Time Warner collectively serve about 27 million subscribers, or roughly 40% of all cable 
subscribers. Cable programmers require broad distribution to ensure their economic viability.” The 
need for wide-spread distribution, coupled with limited channel capacity on most systems, has caused 
programmers to take drastic measures to secure carriage. For example, programmers typically offer 
massive volume discounts to large operators, sometimes as high as 90%. Other programmers have 


offered significant “launch fees” to incent large operators to carry their programming.” 


“Broad distribution ensures sufficient advertising revenue and affiliate fee revenues paid by 
cable operators. 

"Multichannel News No. 3, Vol. 18 (January 20, 1997) (Operators “can squeeze $5-per- 
subscriber launch fees out of fledgling networks like Animal Planet. . .”); Multichannel News, No. 52, 


Vol. 17 (December 23, 1996) (Launch fees have “escalated to the $14 [per subscriber] that TCI got 
from Fox News Channel. .”) 
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The situation reverses with respect to small cable. Programmers realize that small cable has 
relatively little bargaining power. Small cable must have programming to distribute. Knowing this, 
programmers hold out for substantially higher fees from small cable. In fact, because of their small 
size aad lack of bargaining power, most small cable operators pay straight “rate card” rates, which 
is the highest fee that can be paid for satellite programming. Small cable’s inability to bargain for 
reasonable prices for programs remains a central focus of SCBA in its efforts to secure non- 
discriminatory program access for all small cable operators. Many of SCBA’s members have engaged 
in self-help by joining a programming buying group, the National Cable Television Cooperative 
(“NCTC”). However, some programmers refuse to sell to NCTC, thus forcing small operators to 
pav the highest rates for cable programming. These programmers include ESPN, Disney, Lifetime, 
A&E, Nashville Network, Country Music Television, and USA Network. SCBA continues to work 
with Congressional leaders to find a legislative solution to these significant program access barriers 
for small cable. In all events, the Copyright Office should not use the satellite program framework 
as a proxy or model for copyright cost determination. 

Any copyright fee structure must recognize the need to maintain low copyright costs for small 
cable. Keeping copyright costs to a minimum supports important public policy objectives articulated 
by Congress for the last 20 to 60 years. 


4, Small cable’s copyright fee should not be based on the number of signals 
imported. 


The Copyright Office should also disr':: 21, notion that graduates the copyright fee for small 
systems based on the number of distant signals imported. Congress recognized that small systems 
that typically serve more insular areas would have to import a greater number of distant signals in 
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order to provide a full complement of off-air signals to residents of those areas. Congress did not 
want to raise the cost of cable in rural areas just because the area lacked a sufficient number of local 
programming services. Congress mandated the low-cost fixed copyright fee for these systems in 
order to avoid burdening the residents of those areas. Small cable should not pay copyright fees 
based on the number of signals imported. 


V. THE COPYRIGHT OFFICE MUST ADVOCATE STRENGTHENING, NOT 
WEAKENING, THE SATELLITE HOME VIEWER ACT (“SHVA”). 


The testimony in this proceeding reveals a systematic pattern of abuse by DBS operators. 
DBS operators seek to expand revenues in violation of the SHVA and at the expense of local 
broadcasters and cable operators. In an effort to increase subscnbership, DBS operators tell potential 
subscribers that they can receive network affiliate programming over their uish.* Having encountered 
widespread DBS violations of the SHVA distant signal importation limitations, broadcasters have 
commenced lawsuits to stem the tide of DBS abuse.” SCBA members have witnessed a similar 
pattern of DBS violations.” 

SCBA members have identified a host of other DBS violations, including: 


, false, deceptive and misleading advertisements”; 


8 See, e.g.,SCBA Testimony, at 13-14; Statement of the Network Affiliated Stations Alliance 
on the Satellite Compulsory License ("NASA Statement"), at 9-11; Comments and Testimony of the 
National Association of Broadcasters ("NAB Comments"), at 19-31. 


9 See, NASA Statement, at 11; and NAB Comments, at 27. 
* SCBA Testimony, at 13. 


*'Some DBS operators use the postal service to perpetuate the deception. The Post Office 
often provides an information packet to persons new to the area. In at least one insiance, a local DBS 
Operator encouraged persons desiring service to call “1-800-NU-CABLE.” Persons who thought 
they were contacting the local cable operator, instead received a DBS solici.ation. 
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> coercive and unlawful door-to-door solicitation; 


° abusive, anti-competitive, and other illegal behavior, including unlawful 
tampering with cable operator equipment; and 


° failure to abide by Grade B signal intensity standards. 

In an apparent effort to legitimize their violations of existing law, DBS commenters ask the 
Copyright Office to relax the rules.” The Copyright Office should advocate strengthening, not 
weakening, the SHVA standards already disregarded by some DBS operators on a wholesale basis. 
Local broadcasters, cable operators and, most importantly, local viewers who rely on local 
programmers will continue to suffer so long as DBS operators unlawfully import distant network 
signals into local maikets, bypassing local affiliates. 

The Copyright Office must view the issues raised in this proceeding in conjunction with 
longstanding congressionally mandated communications policy. Relaxation of the SHVA protections 
will huri local broadcasters, cable operators and local viewers. Congress and the Federal 
Communication Commission have consistently protected and promoted localism in the 
implementation of telecommunications policy. The actions of the Copyright Office in this proceeding 
must follow suit. 


A. The Law Should Require an Unequivocal, Plain Language Disclosure That the 
Viewer Lives in a Household That Cannot Receive Network Signals. 


DBS operators recognize the value of network programming. The comments and testimony 
in this proceeding illustrate the types of promotions used by DBS operators. DBS operators sell their 


2 Comments of the Satellite Broadcasting and Communications Association of America 
("SCBA Comments"), at 14-20; Written Testimony of Sid Amira, Chairman and CEO, PrimeTime 
24 ("PrimeTime 24 Testimony"), at 2~9; Written Testimony of James B. Ramo, Executive Vice 
President, Direct TV, Inc. ("Direct TV Testimony"), at 4—7. 
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“ability;” albeit often illegal, to provide network programming.” At the same time, DBS operators 
blame the widespread abuse of the SHVA upon unscrupulous subscribers who misrepresent their 
ability to receive off—air broadcast signals. Even for sake of discussion giving DBS operators the 
benefit of the doubt on this point, DBS operators are nonetheless throwing a blind eye to the problem 
and doing nothing to ensure compliance with the SHVA or cure known v1dlations of it. DBS 
operators must be compelled to adequately inform subscribers of legal restrictions on their ability to 
receive network programming over the satellite dish. The Copyright Office should require each DBS 


operator to provide subscribers a conspicuous notice®® along these lines: 


FEDERAL LAW PROHIBITS YOU 
FROM RECEIVING NETWORK 
PROGRAMMING OVER YOUR 
SATELLITE DISH IF YOU CAN 
RECEIVE THE LOCAL NETWORK 
AFFILIATE WITH A 
CONVENTIONAL ROOFTOP 
ANTENNA. AS A NEW 
SUBSCRIBER, WE WILL GIVE 
YOUR NAME AND ADDRESS TO 
YOUR LOCAL TELEVISION 


>> NASA Statement, at 9-10; and NAB Comments, at 28-29. 
* SBCA Testimony, at 13. 


**The Office should recommend a bold type notice in no less than 20 font type located 
prominently on all equipment and service leases or agreements and on all marketing materials, 
including video advertisements. 
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STATIONS WHO WILL LIKELY 
TAKE ACTION IF YOU RECEIVE 
NETWORK SIGNALS ILLEGALLY 
OVER YOUR DISH. 


DBS operators blame SHVA abuse on subscribers. Consequently, DBS operators who seek 


compliance with the law should not object to a disclosure that helps eliminate the abuses. Mandatory 
notice will advise subscribers of the requirements of federal law and how those requirements impact 
upon the receipt of DBS service. 


B. The Law must Continue to Use an Objective Measurement Standard to Identify 
Unserved Househoids. 


DBS commenters seek to substantially weaken or scrap altogether the "white area" limitations 
of the SHVA.* Some DBS commenters advocate a subjective "picture quality” standard to replace 
the intensity signal standards of the SHVA.*’ The comments and testimony filed in this proceeding 
highlight the need for an objective standard to determine "unserved households." 


1. The high number of current DBS violations supports the needs for an 
objective standard. 


The comments in this proceeding illustrate widespread and systematic violations of the SHVA 
unserved household limitations. Some of the commenters report: 
"Many SCBA members have witnessed aggressive installers 
and franchise distributors actively engaging in these unlawful 
deceptions. Because signal distribution from the satellite is 
not sufficiently geographically limited, the only way to 


** SBCA Comment: «i | 5-19; PrimeTime 24 Testimony, at 2-10; Direct TV Testimony, at 
5-7. 


7 PrimeTime 24 Testimony, at 2-10. 
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maintain integrity of the distribution system is through 
authorizations at the site of the reception equipment."™ 


e "(Sjatellite carriers continue to market their broadcast 
network service—not as a white area’ supplemental service as 
Congress had envisioned—but rather as a broadcast network 
‘time-shifting’ and ‘out—of—market' sports programming 
service. Time and again, affiliates have discovered that 
homes located within only a few miles and in plain view of 
their station's transmitting towers are receiving satellite service 
from a duplicating distant network station located hundreds 
(in some cases, thousands) of miles away."” 


e "During its investigations of blackout violations by 
commercial establishments over the past three NFL seasons, 
the NFL has learned that satellite carriers have sold network 
programming to commercial establishments located in the 
heart of major cities, including the NFL communities of 
Buffalo and Detroit. In doing so, the satellite carriers have 
violated two explicit proscriptions in the Satellite Home 
Viewer Act... ."” 


® "Broadcasters have commissioned professional engineers to 
perform actual signal ‘~tensity tests at the homes of hundreds 
of randomly—selected PrimeTime 24 subscribers in two market 
in which iitigation is pending... . In the Miami area, 
broadcasters tested 100 randomly-selected PrimeTime 24 
subscribers... . Every one of these 100 locations got at least 
a Grade B intensity signal of both the CBS and FOX stations 
in Miami—in almost all cases, an even stronger, Grade A 
intensity signal." Similar results were found in a sampling of 
Amarillo, Texas PrimeTime 24 subscribers.“' 


® SCBA Testimony, at 13. 

* NASA Statement, at 9-11. 

“ Comments of the National Football League, at 5. 
*' NAB Comments, at 27. 
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DBS abuse of the current "objective" standards is widespread. One DBS operator, 
PrimeTime 24, concedes that it "terminated over 300,600 subscriber services" in efforts to comply 
with SHVA.“ PrimeTime 24's experience highlights the need for an objective standard. PrimeTime 
24's apparent implementation of its own “picture quality" standard led to a series of lawsuits and its 
termination of hundreds of thousands of subscriber services.** The widespread violations evidenced 
by the comments in this proceeding support a continued objective standard to identify unserved 
households. 

2. No picture quality test can be standardized to avoid subjectivity. 

The Grade B intensity signal standard provides a necessary “bright line" for determining 
unserved households. The PrimeTime 24 experience demonstrates the folly of a subjective "picture 
quality" standard. The objective standard serves several fundamental goais: 

e Protection of local broadcasters. Congress intended to 
protect local broadcasters by imposing network signal 
importation limitations. A subjective picture quality standard 
invites DBS operators to routinely import distant network 
signals, placing the burden on local network affiliates to 
identify and prosecute the violations. An objective standard 
protects local broadcasters. 

e Protection of consumers. An objective stendard protects 
consumers against misleading DBS advertising. Consumers 


should be adequately informed of federal law limitations on 
network signal importation. 


* PrimeTime 24 Testimony, at 1. 

© PrimeTime 24 also reports that ii conducted its own subscriber household tests. PrimeTime 
24's own testing establishes its violations of 2xisting law. PrimeTime 24 found that 20 percent of its 
subscribers received a Grade B intensity signal and an avceptable picture and 20 percent received a 
Grade B intensity signal, but a "poor" picture. PrimeTinae 24 Testimony, at 5. 
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® Promotion of certainty. An objective standard creates 
certainty. DBS operators, local broadcasters, cable operators, 
and viewers all benefit from a process that clearly and 
objectively identifies served and unserved households. 

No picture quality test can be standardized to avoid subjectivity. PrimeTime 24 argues that 
subscribers should be able to certify by affidavit that they cannot receive a television picture quality 
“that a reasonable person would find acceptable."“ If the local network affiliate challenged the 
affidavit, a picture quality evaluation would be conducted by a third party who would "provide a 
snapshot of the subscriber's television picture to both the network affiliate and the satellite carrier."*° 
The PrimeTime 24 proposal invites even greater and unnecessary debate over the adequacy of picture 
quality. The proposal would exp .nentially increase the already widespread violations of the SHVA. 
The mere fact that DBS operators have apparently engaged in wholesale violations of the SHVA that 
incorporates an objective standard provides absolutely no justification to change the signal availability 
standard. 


3. The “Picture Quality" Standard Advocated by PrimeTime 24 Will 
Foster Noncompliance. 


DBS operators urge the use of a subjective picture quality test to avoid the SHVA limitations. 
In response to a recent challenge to its carriage of a network affiliate, PrimeTime 24 asked its 
challenged subscribers to respond to a "Subscriber Eligibility Questionnaire" In an apparent effort 
to justify its carnage, PrimeTime 24 asked its subscribers that do not have a conventional broadcast 


antenna to self—assess their picture quality: 


“ PrimeTime 24 Testimony, at 9. 
** PrimeTime 24 Testimony, at 9. 
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If I had a conventional rooftop antenna, | believe my 


Other (describe: y* 


If a subscriber wants to receive the satellite service, why would the subscriber respond with 
anything other than poor. This is a classic leading question designed to elicit a desired response. It’s 
no wonder then that PrimeTime 24 advocates a subjective standard that will allow it to avoid the 
SHVA limitations. 


4. A picture quality standard will become irrelevant upon deployment of 
digital television. 


The FCC recently ordered the expedited deployment of digital broadcast television in the 
United States beginning in less than two years and completed in less than 10 years.’ Receipt of 
digital signals differs radically from analog. With an analog system, the receiver can pick-up a partial 
signal, resulting in compromised picture quality. With digital television, the receiver must capture 
data that encodes the sound and picture. The receiver has only two options: (1) receive all of the data 
and display a flawless picture; or (2) not receive all the data and display no picture. 

Digital television will convert off-air viewing to a situation where viewers eitx<* ‘ave the 


picture or they don’t. This radical change in technology will make picture quality tests moot. SCBA 


“ We append as Exhibit A a copy of PrimeTime 24's June 3, 1997 letter and complete 
Subscriber Eligibility Questionnaire. 


“On April 3, 1997, the FCC ordered major network affiliates in major markets to begin digital 
broadcasting on an expedited basis (by May 1, 1$99 in the top ten markets and by November 1, 1999 
in markets 11-30. This will cover 53% of all television households. All stations must convert by 
2006). Fifth Report and Order, MM Docket 97-8. 
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strongly urges the Office to carefully consider the relatively short period of time that a picture quality 
test would govern the importation of distant signals. 

SCBA reiterates its objection to a picture quality test because it would substantially weaken 
SHVA at a time when it needs strengthening. Additionally, a subjective picture quality test will cause 
substantial uncertainty and tremendous transaction and administrative costs for small cable, when the 
test itself will be left behind in the dust of technological change in just a few years. 


5. Viewers should have no mechanism of appeal if they live in a "served 
household." 


Congress created the SHVA to protect local broadcast stations from having local viewership 
eroded by national DBS services. Under the objective standard adopted by Congress, each household 
can be readily identified as "served" or “unserved." The objective rule puts local broadcasters, DBS 
operators and cable operators on notice as to households eligible for network signal importation. The 
rule also notifies consumers as to their service options under federal law. 

An appeal process would undermine congressional policy. An appeal process would not only 
add costly administrative costs, but also would likely entail a PrimeTime 24-type picture quality 
examination. The appeal process would blur the bright line adopted by Congress and inject 
subjectivity into the necessarily "certain" process of determining unserved households. Bright line 
tests are not uncommon. [ere, an objective mechanism to determine unserved households, without 


additional appeals based on a different, subjective standard, best serves congressional intent. 
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C. Public Policy Requires the Retention of the 90-day Waiting Period. 

The SHVA prohibits a DBS operator from selling out-of—market network signals to a 
customer who has received the local network affiliate within the past 90 days from a cable operator. 
DBS commenters strongly oppose this “embargo."“ 

The 90-day waiting period furthers congressional policy. DBS objections ignore the 
principles of localism embodied in United States telecommunications policy. The 90-day waiting 
period furthers the principles of localism by preserving the viability of local broadcast stations. When 

The purpose of the latter requirement is to ensure that households will not cancel their 

cable subscriptions in order to qualify as “unserved households” eligible to receive a 

network station.” 

The Office must preserve this important public policy objective by supporting continuation of the 90- 

Cable operators, su:tect to must-carry obligations, must carry local broadcast signals. DBS 
operators need not satisfy similar must—carry obligations. If a television viewer cannoi receive off—air 
broadcast signals, the viewer can receive network programming through cable or DBS service. 
Congressional policy supports and prefers the receipt of network programming through the local 
network affiliate as opposed to distant, out-of-market signals. Cable must provide the local signal. 
DBS need not. The 90-day sequirement reflects and furthers congressional policy in support of local 
broadcasters and local programming. 


“PrimeTime 24 Testimuriy, at 13. See also, SCBA Comments, at 14-15. 
“House Report No. 100-887(1) at 27. 
25 
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D. Satellite Carriers Should Be Held Not Only to the Same Distant Signal Carriage 
Limitations, but to the Same Local Signal Carriage Obligations as Cable 
Operators. 


Copyright policy is inextricably intertwined with communications policy. The comments in 
this proceeding focus upon DBS violations of the SHVA distant network signal importation rules. 
Those violations are real and significant. DBS operators should also be required to adhere to the 

In its prior testimony, SCBA argued that, in conjunction with the matters addressed by the 
Copyright Office, Congress must create complete parity of program carriage regulations between 
cable and DBS operators.” Other commenters in this proceeding voiced similar concerns.” 

Some commenters argue that the “white area" “sles must allow DBS operators to retransmit 
“local” network affiliates to subscribers in local markets.” DBS operators’ ability to pick and choose 
the carriage of local broadcast signals hurts local broadcast stations and local programming. Long 
ago, the Commission, and, more recently, Congress, determined that preserving the viability of local 
broadcast stations outweighed a cable operator's interest in selectively choosing the broadcast signals 
it would transmit over its system. DBS is no different. Allowing DBS operators to pick and choose 
local broadcast signals urhampered by the same localism obligations imposed on cable will hurt small 
local broadcast stations and the viewers in rural America who depend on them. The United States 


*® SCBA Testimony, at 15-29. 


*' See, e.g., Comments of the Cable Telecommunications Association, 21 5-7; NCTA 
Statement, at 13-21, Testimony of Comcast Cable Communications, Inc., at 3-5; and Testimony of 
Paxson Communications Corporation, at 3-5. 


* Direct TV Yestimony, at 7. See also, Written Submission of Preston Padde.., Chairman and 
Chief Executive Officer of American Sky Broadcasting, at 2. 
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Supreme Court recently affirmed the importance of localism when it upheld statutorily mandated 
must-carry.” 

Many other DBS operators have no pians to carry local broadcast signals. Every DBS 
subscriber gain represents a loss to the locel broadcast stations to the local community and to the 
cable operator. More than 30 years ago, the Commission found the loss of local broadcast viewership 
by a cable subscriber unacceptable.“ Then, the Commission reasoned that the failure of a cable 
system to carry a local broadcast station “has in practical effect cut off the station from access to 
CATV subscribers,” a result the Commission found to be “unreasonable,” “destructive” and “contrary 
to the public interest."* DBS poses the identical threat to local broadcasters. 

The must—carry statute compels cable operators to carry local broadcast signals. Cable 
operators are also prohibited from exacting a fee from local broadcast stations exerting must—carry 
rights. These rules that protect the viability of local broadcast stations and help preserve local 
programming must extend to DBS. The Copyright Office must consider the juxtaposition between 
copyright and communications policy. Principles of localism embodied throughout United States 
communications policy necessitates regulatory parity between cable and DBS operators. 


“Turner Broadcasting Sys. v. FCC, No. 95-992, 1997 US LEXIS 2078 (U.S. March 31, 
1997) 


* Second Report and Order, 2 FCC 2d 725 (1966), at ¥ 26. 


Id 


VI. CONCLUSION 

The issues facing the Copyright Office are complex. The goals of simplification and fairness 
are laudable. SCBA encourages these initiatives as long as the result does not impose disparate 
burdens on small cable -- burdens that would (1) undermine the crucial public policy objective of 
localism and diversity or (2) piace inordinate economic burdens on small cable operators in favor of 
large cable operators or DBS providers, or (3) create anything other than a level competitive playing 
field for all parties based on legislative, regulatory and financial parity. Congress has consciously 
provided _— burdens on small cable to avoid imposing costs on small cable that would have the 
practical affect of limiting viewer choices in rural America. SCBA urges special consideration of the 
crucial issues facing small cable as the Office proceeds in this matter. 


Respectfully submitted, 
SMALL CABLE BUSINESS ASSOCIATION 


By: wn 4 >— 


Eric E. Breisach 
Christopher C. Cinnamon 
Kim D. Crooks 


HOWARD & HOWARD 

The Kalamazoo Building, Suite 400 
107 West Michigan Avenue 
Kalamazoo, Michigan 49007-3956 


Attorneys for the Small Cable 
Business Association 
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Exhibit A 


PRIMETIME 24 
P.O. 80X 5293 
F.D0eR. STATION 

NEW YORK, NY 10150-5293 


| URGENT TERMINATION NOTICE 
06/03/97 


NETWORK SERVIC’ CHALLENGED.: NBC 
CHALLENGING STATIONeccccceee® WOOD 


AR PRIMETIME 24 SUBSCRIBER: 


ANK YOU FOR YOUR SUPPORT OF PRIMETIME 24. UNFORTUNATELY, OUE TO 
RCUMSTANCES BEYOND OUR CONTROL, WE MUST TERMINATE THE NBC SERVICE THAT 
DU RECEIVE FROM PRIMETIME 24. 


DUR LOCAL NBC AFFILIATE, WOOD, HAS CHALLENGED YOUR ELIGIBILITY TO 
CEIVE NBC PROGRAMMING THROUGH YOUR SATELLITE DISH UNDER THE SATELLITE 
OME VIEWER ACT, 17 U.S.C. SECTION 119. 


NDER THIS STATUTE, PRIMETIME 24 IS NOT AUTHORIZED TO OISTRIBUTE 
ATELLITE TRANSMISSIONS OF NETWORK TELEVISION STATIONS TO HOUSEHOLDS 
IAT CAN RECEIVE AN ®ACCEPTABLE® OVER-THE-AIR SIGNAL FROM THEIR LOCAL 
feTWORK STATION THROUGH THE USE OF A CONVENTIONAL ROOFTOP ANTENNA. 


PPARENTLY, WOOD BELIEVES THAT YOUR HOUSEHOLD CAN RECEIVE ITS SIGNAL 
LEARLY OR THAT YOU ARE OTHERWISE INELIGIBLE TO RECEIVE NETWORK 
OGRAMMING THROUGH YOUR SATELLITE OISH. 


BC. CBS, FOX AND AN NBC AFFILIATE HAVE FILED SEVERAL LAWSUITS AGAINST 
IMETIME 24 ALLEGING THAT HUNDREDS OF THOUSANDS OF PRIMETIME 24 
UBSCRIBERS SUCH AS YOURSELF ARE INELIGIGLE TO RECEIVE NETWORK 
OGRAMMING UNDER THE SATELLITE HOME VIEWER ACT. THEY ARE SEEKING 
INETARY DAMAGES FROM PRIMETIME 24 AND AN ORDER THAT WOULD PREVENT 
IMETIME 24 FROM DELIVERING NETWORK PROGRAMMING TO ANY SATELLITE DISH 
SER IN CERTAIN LOCATIONS. 


F YOU BELIEVE THAT YOU CANNOT RECEIVE WOOD CLEARLY USING A CONVENTIONAL 
OOFTOP ANTENNA, PLEASE LET US KNOW IMMEDIATELY AND WE WILL REVIEW THE 
ITUATION. ELL OUT AND RETURN THE QUESTIONNAIRE ON THE REVERSE OF THIS 
R. IF WE 00 NOT HEAR FROM YOU WITHIN 21 DAYS, TERMINATION OF YOUR 
IMETIME 24 NBC SERVICE WILL CONTINUE AS SCHEDULED. 


GAIN, WE REGRET THAT THIS ACTION IS NECESSARY, AND HOPE THAT YOU WILL 
ESPONT IMMEDIATELY IF YOU BELIEVE THAT YOU O00 NOT RECEIVE AN ACCEPTABLE 
500 SIGNAL. 


INCERELY, 


Beimetine 24 REST COPY AVAILABLE. 
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PRIMETIME 24 


SUBSCRIBER ELIGIZ ILITY QUESTIONNAIRE 


le MY CURRENT RECEPTION OF THE CHALLENGING STATION IDENTIFIED CN THE 


REVERSE SIDE IS: 


( ) CLEAR ( ) SNOWY ( ) GHOSTING ( )SPARKLES 


( ) LINES 


( ) (THER: - 


2e THESE "ARE SOME FACTCRS THAT AFFETY THE QUALITY DOF mY RECEPTION OF 


THE CHALLENGING STATION: 
( ) HILLS/VALLEYS ( ) WEATHE® ( ) SEASONS 


( ) BUILDINGS/STRUCTURES ( ) TREES ( ) ELECTRICAL 
INTERFERENCE ( ) INTERFERENTE FROM OTHER CHANNELS 


€ ) OTHER PROBLEMS: 


30 DO YOU HAVE A CONVENTIONAL BROADCAST ANTENNA ON YOUR ROOF? 


( ) YES ( ) NO 


Ae IF NO, THE REASON IS (CHECK ANY THAT APPLY): 


( ) THE EXPENSE ( ) THE INCONVENTENCE 
( ) ZONING/OEEO OR LEASE WESTRICTIONS 
( ) OTHER (OESCRIBED____-_ 


Be IF I HAD A CONVENTIONAL ROOFTOP ANTENNA, I SELIEVE MY 


RECEPTION WOULD 6E: 
( ) CLEAR ( ) POOR (€ ) OTHER (DESCRIBE) 


I BASE THIS CONCLUSION OV: 


( ) MY PRIOR EXPERIENCE 4ITH A ROOFTOP ANTENNA 
( ) MY NEIGHBOR®S EXPERISNCE WITH A ROOFTOP ANTENNA 


( ) OTHER (DESCRIBE) wee 


&e ( ) I WOULD LIKE FURTHER INFORMATION ABOUT HOW I CAN HELP PRIMETIME 
24 CONTINUE TO PROVIDE NETWORK PROGRAMMING TO SUBSCRIBERS WITH POOR 


PICTURE QUALITY. MY PHONE NUMBER IS 


Se MY SATELLITE OISH IS INSTALLED IN A LOCATION OTHER THAN MY 


MAILING ADDRESS: 


PLEASE RETURN THIS FORM TO: 
PRIMETIME 24 COM?LIANCE DEPARTMENT 
PeOe. BIX 5293 
FeDeRe STATION 
NEW YORK» NY 10150-5293 


THANK YOU FOR TAKING THE TIME TO RESPOND? 
A UTR There pom ne 
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_ OF COPYRIGHT 
JUN 2S 1997 
RECEIVED 
Comment Letter 
June 23, 1997 RM 97-1 
ger soem 4 
James Madison Memorial Building, Room LM-403 ———__-_ 


Istand Independence Ave., SE 
Washington, DC 20540 


Re: Docket 97-1 
Revision of the Cable and 
Satellite Compulsory Licenses 


Dear Ms. Petruzzelli: 


Enclosed please find twenty (20) copies of the reply comments to the above-referenced docket submitted 
by Mr. Gary Clark, Manager of Marketing and Economic Developmeat for West Florida Electric 
Cooperative, Inc. Mr. Clark has asked me to transmit the copies to you because the Copyright Office 
apparently did not receive them on Friday. I called the Office late on Friday afternoon and verified that 
the comments had not been received and was informed that I might messenger them to you this morning. 


I am writing to you on Mr. Clark’s behalf in my capacity as legislative representative for the National’ 
Rural Telecommunications Cooperative (NRTC), of which Mr. Clark’s organization is a member. | 
would request that you include Mr. Clark’s reply comments in the written record of Docket 97-1. 


Thank you for your time and attention to this matter. If you have any questions, please call me at (703) 
907-5810. 
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Comment Letter | | 
[Por eupcauns 
; RM 97-1 COPYRIGHT 
No. 34 . ad 

) Docket 97-1 RECEIVED 
Revision of the Cable and Satellite ) 
Carrier Compulsory Licences ) 

REPLY COMMENTS 
OF 
GARY F. CLARK, 


MANAGER OF MARKETING AND ECONOMIC DEVELOPMENT 
WEST FLORIDA ELECTRIC COOPERATIVE, INC. 


As stated in my previous written comments to the Copyright Office and my oral testimony on 
May 8, 1997, rural areas present special circumstances with regard to the “white area” rules 
governing the sale of distant network signals delivered via satellite. Not all rural areas are white 
areas. Some fall within predicted Grade B contours of local broadcasters and some do not. 
However, those areas that fall within the Grade B contours often simply do not receive adequate 
over-the-air broadcast signals from local television stations. 


Therefore, I would like to use this opportunity for reply comments to encourage the staff of the 
Copyright Office to recommend elimination of the white area restrictions to Congress. I would 
agree with the ideas put for by Bob Phillips of the National Rural Telecommunications 
Cooperative (NRTC) and Jim Ramo of DIRECTV regarding the compensation of local 
broadcasters when the importation of distant network signals interferes with their advertising 
revenue. 


If some form of the white area rules must be retained, the burden of proof should be placed _ 
directly where it belongs: on the local broadcasters. They are the entities who are in the best 
position to determine where their signal reaches. Therefore, they should be required to accept the 
consumers’ word or prove the consumers wrong. Neither consumers nor satellite carriers and 
distributors should have to bear the burden of paying for testing or flawed “appeals” processes. 


As I stated in my oral testimony, we don’t aggressively market distant network signals, but 
customers ask about network availability all the time. They are justly frustrated and angry when a 
broadcaster challenge forces us to turn off signals they’ve been enjoying. Consumers, especially 
those in rural areas, have many reasons for wanting to purchase distant network signals: poor-to- 
nonexistent broadcast reception, the ability to keep up with news in distant parts of the country 
where they may have relatives, and the ability to watch network programming over a crystal 
clear satellite feed. What’s more, they are willing to pay for those privileges. They do so today, 
including consumers in white areas. 


The current white area rules simply do not make sense and are impossible to enforce. 


Furthermore, they frustrate consumers. We have to rely on consumers’ verbal statements 
regarding ability to receive over-the-air signals. We don’t mind that. What we do mind is when 
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ers challenge those customers indiscriminately and force us to cut off distant network 
signals in order to remain in compliance with federal law. 


I would like to address several specific questions raised by the Copyright Office Staff during the 
hearing: 


1. A question was asked whether we, as local distributors, can do a better job of educating 
customers about the current rules. I’d like to outline the process we use to try to qualify 
customers for distant network signals. First, a customer is asked if they can currently receive a 
network signal in their home with the use of a conventional rooftop antenna. If they answer 
“yes,” then we inform them that we are not permitted to sell them the network signal. This is 
usually when they become irate customers. If they answer “no,” then the signals are connected. 


If a customer is subsequently challenged by a local broadcaster, we simply call the customer and 
inform them they have been challenged. Due to the complicated procedures involved we 
generally do not get involved in a challenge between a broadcaster and a customer. Unfortunately 
the current law leaves customers out in the cold because they have little or no recourse if a 
broadcaster disagrees with a consumer’s request to “waive” a challenge. 


While signal strength testing is theoretically possible under the current rules, no standards or 
procedures have been agreed to for testing. Furthermore, the burden of proof for testing is on the 
satellite carrier. As a distributor and affiliate of a distributor of distant network, signals, West 
Florida Electric Cooperative is out in the cold. We can commiserate with angry customers, but 
we can’t help them due to the flawed federal white area rules. 


2. A question was asked about the use of affidavits to qualify customers. We have used 
affidavits in the past and use them still for C-band programming. Due to our affiliate 
relationship with DIRECTV, we do not currently use them for DSS. 


3. A question was asked about the feasibility of retaining white areas. Maybe the Copyright 
Office should turn the question on its head: rather than trying to define “unserved” areas, maybe 
the law should be changed to define “served” areas. This would allow satellite carriers and 
distributors to sell distant network signals while still compensating broadcasters for revenue 
losses within their defined service areas as recommenced by NRTC and DIRECTV. 


In any case, Grade B should not be used as a defining. standard. “Grade B signal intensity” is not 
really defined as a measurable standard in law or regulation. It is imprecise and was not set up to 
define where satellite signals should be sold. It is an inappropriate measure. : 


In conclusion, I would urge the Copyright Office to strongly consider this issue from the 


viewpoint of the average rural consumer. Look at all the issues from their perspective and I think 
you will agree that the only fair thing to do is eliminate the white area rule. 


Page -2- 
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Before the 
Comment Letter UNITED STATBS COPYRIGHT OFFICB at 
LIBRARY OF CONGRESS Ge 
“4 97- 1 Washington, D.C. JUN 20 1997 
Ref:Revision Of The Cable And Satellite Carrier 
[ No. Sd | Compulsory Licsrses Docket No. 97-1 RECEIVE 
REPLY COMMENTS 


In the Offices’ May 23, 1997 letter, it wes stated that °...reply oomments should be used to 
respond to those matters that were brought up in the Direct oomments, or the public meeting,...” 


I would like to comment on the both of the above choices. The Sports Claimants stated in both its 
Direct comments and at the public meeting that they are in favor of tariffs. 1 am opposed to this 
proposal because these claimants would have a competitive advantage from the point of view of 
the FCCs’ rules and regulations 47 CFR § 76.55 to § 76.70. 


Specifically cable companies are obligated under § 76.56 and § 76.64 the “Must Carry Rule” and 
“Retransmission Consent” to carry local broadcast stations’ signal. 


Sports broadcasts are guaranteed carnage or deletion under § 76.67. 


Prom what | foresee, basically with tariffs, is that the only requirement that the Sports Claimants 
would have to fulfill in order to benefit from this system is to contmot with a Network for 
coverage of their respective sports events. The Networks in tum contract with network affiliates 
who in tum contract with local broadoast stations who in turn benefit from the cable local 
broadcast stations “Must Carry Rule” and “Retransmission Consent.” 


This argument applies to Superstations and satellite oo mpanies. 


To my mind, all the Sports Claimants have to do is petition the FCC to implement a tanff and 
make the cable companies, which heve to edhere to the PCCs’ “Must Carry Rule” and 
“Retransmission Consent,” be obligated to pay the tanff rate. 


During the hearing the Chairperson stated, at lines 16-17, thet “most individual creator are very 
anti-oompulsory license. My comment to this statement is that, all of my peers who | contacted 
subsequent to the hearing on May 8, 1997, have a vague understanding of the compulsory 
licenses. Non of them knew of the Mey 8, 1997 hearing. 


Respectfully me ) 
mes Cannings/Can Can Music 

Copynght Owner 

400 2nd Avenue # 22C 


New York, N.Y. 10010 
(21 2)642-8260 
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